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The Railroad Readjustment Act (H. R. 2298) 


THE SO-CALLED MAHAFFIE BILL AS AMENDED BY THE REED PROPOSALS. 
By Frep N. OLIver * 


The most important legislation with respect to readjustment of rail- 
road financial structures which has been enacted since the passage in 
1935 of the present Section 77 of the Bankruptcy Act is contained in H. 
R. 2298 of the present Congress. The bill, passed by the House last 
spring, passed the Senate this winter, although with important amend- 
ments, and has now been accepted in conference and awaits presidential 
approval. There seems no reason to doubt that the bill will become law.! 

There are two distinct features of the Act: First, is the original 
Mahaffie bill which is an amendment to the Interstate Commerce Act 
and which would permit carriers to alter the terms of their securities if 
they can secure the approval of the Commission and 75% of each affect- 
ed class of the security-holders. No court proceedings are necessary and 
no suspension of interest payments, prior to the acceptance of the pro- 
posal, is involved. Second, the Reed amendments to Section 77 of the 
Bankruptey Act (added to the original Mahaffie bill) represent import- 
ant changes in Section 77 applicable in part to railroads now in equity 
receivership or under Section 77 and to future receiverships or bank- 
ruptcies. 

Before any analysis of the act’s provisions is attempted, however, 
an account of the legislative background may be of interest, both the 
Mahaffie Readjustment Bill and the Reed Amendments to Section 77. 

In 1939; Chapter XV of the Bankruptcy Act (the original Railroad 
Readjustment Act) was enacted for a one-year period, largely for the 
benefit of the Baltimore and Ohio, and the Lehigh Valley, to permit them 
to meet an emergency caused by certain maturities. Chapter XV pro- 
vided that, upon certification by the Commission that a carrier was not 
in need of reorganization, it might extend its maturities or reduce its 
interest rates, with the approval of two-thirds of the affected creditors, 
of the Commission, and of a court. Because of the feeling of Congress 
in 1939 that it would be unwise to permit carriers, having capital struc- 
tures which represented earning power long since lost and which needed 
drastic reduction, to escape by temporary measures, Chapter XV was 
limited both in scope and time. It was reenacted in 1942, the Delaware 
and Hudson, the Baltimore and Ohio, and the Colorado and Southern 
being some of the railroads which took advantage of its provisions, but 
expired in 1945. 

Section 77 of the Bankruptcy Act, hailed in 1933 as a great forward 
step in railroad financial law, has in practice been unsatisfactory in 





* Mr. Oliver is a member of the firm of Oliver & Donnally, 110 East 42nd 
Street, New York City, and was the first chairman of the Membership Committee at 
the time of the organization of the Association. 

1 Approved April 9, 1940 as Public Law 478—80th Congress. 
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many respects. The dual function of the bankruptcy court and the Com- 
mission produced litigation over the precise extent of each’s responsibili- 
ties, partially clarified in the Western Pacific and Milwaukee cases. See- 
tion 77 reorganizations have produced prolonged litigation, not only on 
the part of interests adjudged worthless, but on the part of all parties 
faced with the necessity of protecting their interests by public thrashing 
out of many facts and issues. The result has been delay and expense. 
The New Haven case took twelve years; the Rock Island, fourteen; while 
the Missouri Pacific has been in progress for fifteen years and is still 
going. The Commission has been burdened, the carriers have been 
harassed, and the creditors have been put to great expense while being 
held off from the interest payments due them. 

The proceedings for readjustment under Chapter XV proved far 
quicker and less expensive than those under Section 77. Nevertheless, 
the necessity of double proceedings, before the Commission and again 
before the court, meant delay and expense. Meanwhile, the Commission 
had adopted the practice of including, in its plans of reorganization 
under Section 77, provision that securities issued thereunder be subject 
to modification upon approval of 75% of the security-holders; had ex- 
pressed regret, in its annual reports, that so many of the then outstand- 
ing carrier obligations were inflexible; and had announced that it was 
considering proposing legislation to make all securities similarly flexible. 
In 1945 the legislative committee of the Commission sponsored and 
Senator Wheeler introduced, a bill, S. 1253, colloquially referred to as 
the ‘‘Mahaffie Bill,’’ which was the basis of the present H. R. 2298. 

The ‘‘Mahaffie Bill’’ had no serious opposition and would very possi- 
bly have passed promptly had it not become connected with legislative 
movements of a different character. The decisions of the Supreme Court 
in the Western Pacific and Milwaukee cases had made it clear by 1943 
that stock interests in many of the pending reorganizations would be 
excluded from further participation in the companies. Since many of 
the companies were enjoying a wartime prosperity, great pressure de- 
veloped for legislative relief. Representative Hobbs introduced bills in 
the 78th and 79th Congress to require that capitalization in reorganiza- 
tions be not less than the book value or the value as found by the Com- 
mission in earlier Section 19a proceedings. Representative Reed of 
Illinois introduced a bill to require the Commission to review de novo all 
the then pending plans of reorganization. In the spring of 1946, ele- 
ments of both these bills were combined with the Mahaffie Bill. As 


amended, the bill, by then known as the Wheeler-Reed Bill, passed the , 


79th Congress in its closing days, but was vetoed by President Truman. 
In his veto message, the President expressed sympathy with the purposes 
of the bill, but urged incorporation of several additional provisions. 
The original Mahaffie Bill, with inconsequential changes, was in- 
troduced in the 80th Congress as H. R. 2298, and passed the House. 
During the course of hearings before the Senate Committee on Inter- 
state Commerce, Senators Reed and Meyers proposed amendments de- 
signed to incorporate suggestions of the President and others. These 
changes were opposed by creditor interests and by the Commission. They 
would have meant the abandonment of the reorganizations then nearly 
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completed, and the return of the carriers concerned to interests alleged 
by creditors to be largely speculative. They included other objection- 
able provisions; for instance, a provision permitting alterations to be 
imposed on creditors without their consent under certain circumstances ; 
a provision permitting carriers under Section 77, whose bonds had de- 
preciated on the market through the long years in which interest had 
been withheld, to buy in the bonds at the depreciated prices with the 
eash which had been accumulating while the creditors claims were not 
paid; and a provision permitting unlimited review of the Commission’s 
findings, both as to facts and law, by the courts. 

Before the reassembling of Congress in the fall, most of the major 
pending reorganizations were completed except for the Missouri Pacific, 
which had been returned to the Commission; and in consequence the 
pressure to include carriers in reorganization under Section 77, had 
largely disappeared. As a result, the Senate and House measures were 
combined, the objectionable features being eliminated, and the revised 
bill passed the Senate on February 26, 1948. Section 2, which is in es- 
sence the original Mahaffie bill, made applicable to stock issues as well 
as to debt obligations, provides in par. 1-12, a method for voluntary re- 
adjustment of carrier financial structures. In addition, it sets forth the 
conditions under which roads now under Section 77 may have recourse 
to the voluntary method of Section 2, if they desire. Section 3 provides 
for reconsideration by the Commission of Section 77 plans now pending 
in the courts under certain circumstances. 


Provisions Relating to Adjustments 


Paragraph 1 of Section 2 permits a carrier to modify any of its 
securities, including stock, as provided in the bill, except equipment 
obligations. 

Paragraph 2 provides that the carrier shall apply to the Commission 
for permission to effect any modification or alteration. The Commission 
may, but need not, require prior assent by a percentage (to be fixed by 
it) of the security holders affected. Thereafter the Commission must 
hold a hearing, and find (in addition to the Section 20a findings if an 
issue of securities is involved), that the proposed modification (a) is 
within the scope of paragraph 1 (b) will be in the public interest (c) 
will be in the best interests of the carrier, of each class of its stockholders, 
and of each class of the creditors affected ; and (d) will not be adverse to 
the interests of any creditor not affected by it. The Commission may 
make such conditions or amendments to the proposal as it deems neces- 
sary. Then, if the carrier does not withdraw the application, the Com- 
mission will cause it to submit the proposal to the affected security hold- 
ers. The submission documents must be approved by the Commission 
as to correctness and sufficiency. If the proposal is accepted by 75% 
of the aggregate principal amount or number of shares outstanding of 
each class of securities affected, the Commission enters an order approv- 
ing it and prescribing how and when it shall take effect. The Commis- 
sion may raise the percentage required for approval when there are fewer 
than twenty-five holders. 
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Provision is made for the voting of pledged securities by the holders 
of the obligations under which the affected securities are pledged, and for 
the modification, pro tanto, of the obligations of guarantors or sureties of 
any affected security where they consent. 


Application of the Adjustment Procedure to Pending Cases 


The only controversial feature of importance in the original Mahattie 
Bill related to the application of the readjustment provisions to rail- 
roads in equity receivership or in Section 77. The original bill provided 
that it would not apply to railroads in bankruptcy or under Section 77, 
either pending cases or future cases. This limitation was eliminated from 
the bill but is qualified later so that the readjustment relief applies only 
to pending cases under circumstances enumerated hereinafter. 

Paragraph 13 relates to the availability of the new procedure to 
carriers now in equity receivership or in reorganization under Section 
77. It is not available in any case where the receivership court has con- 
firmed a sale of the debtor’s property, or the reorganization court has 
entered an order confirming a plan of reorganization, and the order has 
become final. In other cases it is available with the permission of the 
district court in which the receivership or reorganization is pending, 
provided that holders of 25% of the aggregate amount of all securities, 
including at least 25% of creditors’ claims, consent. If permission is 
granted, court proceedings relating to a plan of reorganization are sus- 
pended until the application to the Commission has been approved or 
disapproved or withdrawn, or until twelve months have elapsed without 
approval of the application. If an application is approved and in the 
judgment of the court makes further court proceedings unnecessary, the 
court proceedings shall be dismissed. 

While most of the carriers now undergoing reorganization are com- 
paratively small, 15 railroads are still in process of reorganization under 
Section 77 in proceedings in which plans have not been confirmed, and 
6 are in equity receivership proceedings. Among the larger ones still in 
process of reorganization are Central Railroad Co. of New Jersey; 
Florida East Coast Railway Co.; Missouri Pacific Railroad Co.; and 
Wisconsin Central Railway Co. 


Changes in Section 77 

The provisions hereinafter mentioned apply not only to pending 
cases but also to future receiverships or proceedings under Section 77. 
These provisions represent a compromise to make certain the Commis- 
sion and the courts take into account changed conditions as to earning 
capacity of a railroad after a plan has been promulgated. They arise 
because of the criticism of the Commission by the Senate Interstate Com- 
merce Committee for failing to give consideration in plans of reorganiza- 
tion to the prosperity of the railroads during the war period and the 
resulting increase in asset position. 

Section 3, in effect, amends Section 77 of the Bankruptcy Act to 
provide that under certain circumstances the court may return plans to 
the Commission for further consideration, if they have not been con- 
firmed by an order which has become final. The circumstances are: 
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(1) For plans approved after the date of the act, if eighteen months 
shall have elapsed since the Commission certified the plan to the court, 
any party may petition for a report from the Commission whether 
ehanges have occurred which necessitate re-examination of the plan. If 
the Commission reports that such changes have occurred, the court shall 
return the plan to the Commission. After report from the Commission 
as to whether material changes in conditions have occurred, eighteen 
months must elapse before another report can be required. 

(2) In the case of plans approved before the date of the act, the 
Commission shall report upon petition of any party, any changes occur- 
ring since December 31, 1939, which necessitate re-examination of the 
plan, and upon such report the court shall return the plan to the Com- 
mission. 

(3) In the case of plans approved after the date of the act, and not 
eonfirmed by a final order, the court may upon petition of any party at 
any time, with or without hearing, find that changes have occurred which 
necessitate revision of the plan, and thereupon return the plan to the 
Commission for possible revision. 


The new act then expressly directs the consideration, upon such a 
return, of certain enumerated factors. These factors are developments 
since the date of approval of the plan (or since December 31, 1939, in the 
ease of plans approved before that date) ‘‘including, without limitation, 
for such period total railway operating revenues, operating expenses 
and other charges, net earnings, the full effect of amortization deduc- 
tions on earnings of past and future years, improvements to property, 
the effect of released collateral through past or future payments of 
loans, cash and net current assets, retirements and purchases of debt, 
including retirements and purchases at a discount that have been made 
or that can reasonably be made, adjustment and reduction of interest 
rates on outstanding debt that may be made.’’ 

The Commission may modify its plan, or refuse to modify it; if it 
refuses, the court shall consider whether the refusal is based on sufficient 
findings and supported by the record and if it does not find that the re- 
fusal is so based and supported, shall again return the plan to the Com- 
mission. The Commission shall then reconsider its refusal, and if it 
again refuses, the Section 77 proceedings shall go forward. 

The provisions in the preceding paragraph represent a compromise 
in the original Reed-Hobbs bill which would give to the courts jurisdic- 
tion for an independent review of Commission plans and would have per- 
mitted apparently the courts to have substituted their judgment for that 
of the Commission on the broad outlines and details of a plan of reorga- 
nization. The proposal as eventually incorporated in the new act would 
permit the court to return the plan to the Commission if it believes that 
the refusal to modify a plan is not based upon sufficient evidence and 
not supported by the record. However, if the Commission, after recon- 
sideration, still refuses to modify its plan, the Section 77 proceeding 
shall go forward apparently without further court intervention of this 
type. 
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Conclusions 


(1) Under the new readjustment procedure the carrier will con- 
tinue to pay interest until consent to adjustment of its obligations has 
been obtained, and it cannot force its creditors to consent unless 75% 
of them agree. This removes the prospect, which in the judgment of 
many had made the Wheeler-Reed legislation a threat to railroad credit 
and possibly unconstitutional, that a carrier which had defaulted in in- 
terest could hold off its creditors indefinitely and perhaps force them to 
accept reductions without their consent. 

On the other hand, since it is greatly to the creditors’ interest to 
avoid default and long-drawn and expensive Section 77 proceedings, it 
is unlikely that carriers will be refused reasonable readjustments and 
thereby forced into Section 77, except in those cases where drastic action 
is clearly necessary. The carriers will also have an opportunity to an- 
ticipate emergencies. In the past, financial stringency has often resulted 
in borrowing at unfavorable terms, unwise economies in operation, and 
similar expedients which have made the ultimate crash more severe. The 
new procedure should enable carriers who are in a position to anticipate 
their future problems to make adjustments at more favorable times. 
Consequently, it is hoped that the new act will minimize the necessity for 
resort to the more drastic and time-consuming reorganizations that here- 
tofore have been substantially the only effective method of securing 
necessary readjustments. 

(2) The amendments to Section 77 incorporated as a part of the 
act represent compromises over the drastic proposals of the Reed-Hobbs 
bills and would accomplish, in effect, two general results both of which 
seem to be satisfactory: (a) would permit the removal of any of the 
pending cases from Section 77 or equity receivership when a readjust- 
ment plan has been worked out with 25% of the creditors and with 
court approval until it can be determined whether or not the Commis- 
sion finds the plan to be satisfactory, and 75% of the creditors have ap- 
proved it. If there is a failure to accomplish this result within a period 
of twelve months, the proceeding then goes back to Section 77 or 
equity receivership, and (b) permits the Commission to recall a plan of 
reorganization or the court to send it back under certain circumstances 
if there has been any substantial change in conditions which warrant a 
reconsideration of the plan of reorganization. 





House Judiciary Committee Reports Bills Chang- 
ing Method of Review of I. C. C. Orders and 
Establishing Uniform Procedure For Con- 
vening Special District Courts 


On March 30, 1948, the House Committee on the Judiciary reported 
three bills which make very significant changes in the method for review 
of orders of the Interstate Commerce Commission (and certain other 
agencies), and set up a uniform procedure for convening the Special 
District Courts, under provisions incorporated in the Judicial Code. 

These bills, which have been the subject of much discussion and 
consideration, are H. R. 1468, H. R. 1470, and H. R. 2271. H. R. 1468 
provides for review of I. C. C. and Maritime Commission orders, entered 
under specified sections of the Acts involved, by the Circuit Court of 
Appeals; in cases not covered by the bill the jurisdiction remains in the 
three-judge District Courts. Certain other provisions relating to venue 
and appeal are contained in the bill, all of which are fully explained in 
the Committee Report (No. 1619), reproduced hereinafter. Similar 
provisions relating to review of orders of the Federal Communications 
Commission and of certain orders of the Secretary of Agriculture made 
under the Packers and Stockyards Act, and the Perishable Agricultural 
Commodities Act, are contained in bill H. R. 1470. 

Bill H. R. 2271, generally known as the Maris Bill, sets up a uniform 
procedure for the convening of Special District Courts of three judges, 
and makes such provisions a part of the Judicial Code. 

Full text of Bill H. R. 1468 was printed in the February, 1947 issue 
of the JouRNAL, beginning at page 393. Mr. Harry C. Ames testified 
on the bill in behalf of the Practitioners’ Association, before a subcom- 
mittee of the House Judiciary Committee, and his testimony was repro- 
duced in the March, 1947 issue of the JouRNAL, beginning at page 549. 
Mr. Ames objected to certain provisions of H. R. 1468, and when the 
bill comes up for hearing before the Senate Judiciary Committee he will 
appear and renew the objections stated in his previous testimony. 

The Committee Reports, which contain a full statement of the his- 
tory, the purposes and the provisions of bills H. R. 1468 and H. R. 2271, 
are reprinted below: 


REPORT NO. 1619—TO ACCOMPANY H. R. 1468 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 1468) to provide for the review of certain orders of the Inter- 
state Commerce Commission and the United States Maritime Commis- 
sion and giving the United States courts of appeals jurisdiction on 
review to enjoin, set aside, or suspend such orders, having considered 
the same, report favorably thereon with amendments with the recom- 
mendation that as amended the bill do pass. 

The committee amendments are as follows: 


fiRin 
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1. Page 3, line 20, after the word ‘‘and’”’ delete the remainder of the 
line and all of line 21, inserting in lieu thereof the following: 


the applicable remedies shall be those that would apply but for this 
Act. 


2. Page 4, line 11, delete ‘‘Commission’’ and insert ‘‘ United 
States.’’ 

3. Page 5, line 1, delete ‘‘Commission’’ and insert ‘‘ United States.’’ 

4. Page 5, line 6, delete ‘‘ Commission’’ and insert ‘‘ United States.”’ 

5. Page 5, line 8, delete ‘‘PROCEEDING”’ and insert ‘‘ CONFER- 
ENCE.’”’ 

6. Page 5, line 9, delete ‘‘proceeding’’ and insert ‘‘conference.”’ 

7. Page 5, line 10, delete ‘‘proceeding’’ and insert ‘‘conference.’’ 

8. Page 5, line 21, delete ‘‘Commission”’ and insert ‘‘ United States.’’ 

9. Page 6, strike out lines 23, 24, and 25, and, on page 7, strike out 
lines 1 to 14, inclusive, and insert in lieu thereof the following: 


Sec. 8. REPRESENTATION IN PROCEEDING—INTERVENTION.—The 
Attorney General shall be responsible for and have charge and con- 
trol of the interests of the Government in all court proceedings 
authorized by this Act. The Commission, and any party or parties 
in interest in the proceeding before the Commission whose interests 
will be affected if an order of the Commission is or is not enjoined, 
set aside, or suspended, may intervene as of right and be represented 
by counsel in a proceeding to review such order. Communities, as- 
sociations, corporations, firms, and individuals whose interests are 
affected by an order of the Commission may intervene in any pro- 
ceeding to review such order. The Attorney General shall not dis- 
pose of or discontinue said proceeding to review over the objection 
of such party or intervenors aforesaid, but said intervenor or in- 
tervenors may prosecute, defend, or continue said proceeding un- 
affected by the action or nonaction of the Attorney General therein. 


10. Page 10, line 11, after the word ‘‘prehearing”’ insert ‘‘confer- 
ence.’’ 


11. Page 10, at the end of line 14, change the period to a colon and 
add: 


Provided, however, That such rules shall be approved by the 
Judicial Conference of Senior Circuit Judges. 


Amendments numbered 1, 5, 6, 7, and 10 are made for purposes of 
clarification only. 

Amendments numbered 2, 3, 4, 8, and 9 are designed to retain the 
present law which has been in effect since June 18, 1910, and which 
places the control of the interests of the Government in litigation arising 
under the interstate commerce laws in the the Attorney General. 

Amendment numbered 11 provides that the rules governing practice 
and procedure promulgated by the circuit courts of appeals under this 
act shall be approved by the Judicial Conference of Senior Circuit 
Judges. 








APRIL, 1948 535 





History 


This bill had its origin in a request made by the late Chief Justice 
Stone that the Judicial Conference of Senior Circuit Judges make a 
study of the procedure and review of administrative orders under the 
Urgent Deficiencies Act, with a view to recommending new legislation. 
He called attention to the fact that from decisions of the three-judge 
statutory district courts under the Urgent Deficiencies Act, appeal could 
be taken, as of right, directly to the Supreme Court, which compelled 
that Court to review many cases where the questions involved were of 
minor importance, thus adding heavily to the burden of the Supreme 
Court. He, therefore, suggested that the Supreme Court be relieved of 
that superadded burden. Accordingly, the Committee of the Judicial 
Conference was created in 1942. It included, as its Chairman, Judge 
Orie L. Phillips, Senior Circuit Judge of the Tenth Circuit; Commis- 
ioner, now Chairman of the Interstate Commerce Commission, Clyde B. 
Aitchison; and certain circuit and district judges; with whom sat and 
collaborated the general counsel of the Interstate Commerce Commission, 
the Solicitor of the Department of Agriculture, the general counsel of 
the Federal Communications Commission, attorneys for the United 
States Maritime Commission, and the Solicitor General. 

This committee worked for 4 years, doing remarkably thorough re- 
search into the practice and review procedure of every one of the agencies 
affected, through the Supreme Court. Judge Phillips’ committee sent 
out many tentative drafts of the proposed pieces of legislation to 
the circuit and district court judges and to practitioners before the 
administrative bodies. It received all the advice and help it could. The 
final result was three bills—H. R. 1468, H. R. 1470, and H. R. 2271. 
These were the fruit of the committee’s considered judgment and were 
each approved by the committee, by the Judicial Conference of Senior 
Cireuit Judges, by every one of the judicial councils except one which 
did not reply, and by a large number of practitioners and other inter- 
ested parties. The only group of practitioners which did not entirely 
approve all three bills objected only to H. R. 1468. They preferred the 
old three-judge district court practice prescribed by the Urgent Deficien- 
cies Act of 1913 giving direct appeal to the Supreme Court as a matter 
of right, rather than the procedure prescribed by H. R. 1468, to wit, ap- 
peal in most cases from the decision of the agency, on the record therein 
made, to the circuit court of appeals and certiorari from the decision of 
the circuit court of appeals to the Supreme Court as in other cases of 
certiorari. 

In accordance with Chief Justice Stone’s initial suggestion of need, 
it seemed obvious to Judge Phillips’ committee that the situation now 
prevailing in the Supreme Court should be remedied by providing for 
review in that court upon certiorari and certification under sections 239 
and 240 of the Judicial Code. The underlying reason for this conclusion 
was that this procedure was in keeping with the tradition in our judicial 
system, assuring a litigant an appeal as of right to some appellate court 
of real review. 
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The objectives of the three bills presented by Judge Phillips’ com- 
mittee were— 


1. Relief of the Supreme Court by substituting certiorari for 
direct appeal, and 

2. Creating appeal and full review in a regular three-judge 
circuit court of appeals for review by a special three-judge district 
court composed of two district judges and one circuit judge. 


In most cases these objectives were attained by providing review on 
the record made by the administrative agency, plus remand to the 
agency for more evidence where it was shown to be material and excus- 
ably not introduced initially. 


What H. R. 1468 Does 


1. Provides a simple, fair, clear venue provision instead of one 
hardly understandable. Here venue is fixed in the circuit wherein the 
party, or one of the parties, filing a petition for review, resides or has a 
principal place of business, or in the District of Columbia. In consider- 
ing this change it should be ‘borne in mind that frequently the initial 
movement needs no review—he may have won his ease, or otherwise be- 
come satisfied; and the right of all persons interested to intervene has 
been preserved. , 

2. Provides review of Interstate Commerce Commission and Mari- 
time Commission orders made after hearings and preparation of the 
record by the circuit court of appeals; the remainder of cases wherein 
no record is made, by the old three-judge district courts. 

3. A detailed and specific memorandum of the coverage of H. R. 
1468, prepared by Hon. Leland Tolman of the staff of the Administra- 
tive Office of the United States Courts, is as follows: 


H. R. 1468 


This bill is designed to change the method of review of certain orders 
of the ICC and the Maritime Commission. If it is enacted it will abolish 
jurisdiction of the district courts and the convening of district courts 
of three judges in the cases to which it will apply, substituting for this a 
direct appeal from the commission to the circuit court of appeals upon 
the record made before the Commission. It will also replace appeals as 
of right from the circuit court of appeals to the Supreme Court in these 
cases, by review on certiorari. 

The jurisdiction conferred upon the circuit court of appeals by sec- 
tion 2 of the bill covers only a part of the orders now reviewable by var- 
ious proceedings, some of which are enumerated in the discussion of H. 
R. 2271. H. R. 1468 does not apply to any’ proceeding brought by the 
United States or the Commission to enforce an order of the Commission 
or to enforce compliance with the Interstate Commerce Act. These will 
continue to fall within district court jurisdiction as at present. Nor does 
it relate to actions between private parties to enforce various liabilities 
created by the Interstate Commerce Act, nor to criminal proceedings 
under the act, nor to suits for forfeitures or penalties. 








APRIL, 1948 537 








The theory of the bill is that it will not be used in proceedings where 
a record or hearing has not been made before the Commission, since the 
cireuit courts of appeals are not equipped to make such records. The 
jurisdiction of the latter type of orders will therefore continue to be in 
the district courts, to be heard either by one or three judges as the cir- 
cumstances require. An example of the type of proceeding not covered 
by the bill is an emergency order permitting carriers to arrange pro- 
tective service to property in shipment against heat or cold, pursuant to 
Interstate Commerce Act, section 1 (15), which requires prompt action, 
and renders hearing inappropriate because of delay. 

By its terms, the bill applies only to suits (1) to enjoin, (2) to set 
aside, or (3) to suspend, in whole or in part, orders of the Interstate 
Commerce or Maritime Commissions (as appropriate) which are final, 
and which are of the following nature: 


(1) Orders directing a carrier to construct, maintain, and operate 
switch connections with lateral or branch-line railroads or private side- 
tracks (Interstate Commerce Act, see. 1 (9) ). 

(2) Rules, regulations, and practices with respect to car service by 
earriers or railroads (Interstate Commerce Act, see. 1 (14) (a) ). 

(3) Action with respect to applications for certificates of conven- 
ience and necessity for line extension or new line construction, of rail- 
roads, for operation of railroads, for acquisition or operation of any rail- 
roads or extensions thereof or for engaging in transportation over ad- 
vanced or extended line (Interstate Commerce Act, see. 1 (18) (19) 
(20) ). 

(4) Orders upon complaint or at the initiative of the ICC to au- 
thorize or require rail carriers to provide safe and adequate facilities 
for performing car service. 

(5) Orders by the ICC of its initiative or on application to assure 
to shippers of wheat, cotton, or other farm commodities for export the 
granting of export rates on the same principles as are applicable to in- 
dustrial products for export (Interstate Commerce Act, sec. 3 (la) ). 

(6) Orders of the ICC on application of carriers or of its own initia- 
tive approving and authorizing the pooling of freight and the division 
of earnings of carriers if assented to by the carriers concerned. (Inter- 
state Commerce Act, see. 5 (1) ). 

(7) Orders modifying precontracts and confirmations relating to 
pooling or division of traffic service or earnings to which a water carrier 
is a party (Interstate Commerce Act, see. 5 (1) ). 

(8) Action of the ICC in regard to applications for consolidations 
or mergers of carriers, or the acquisition, lease, or contract to operate 
properties of another carrier by one or more carriers, or acquisition of 
control of another carrier by one or more carriers, or acquisition of car- 
riers by nonearriers, or acquisition by one carrier of trackage rights or 
joint ownership or use of lines of another carrier (Interstate Commerce 
Act, see. 5 (2) (4) ). 

(9) Appropriate order relating to persons not carriers, who acquire 
control of carriers (Interstate Commerce Act, sec. 5 (3) ). 
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(10) Orders requiring persons found unlawfully to have acquired 
control of or management of two or more carriers to take action to pre- 
vent continuation of the violation (Interstate Commerce Act, sec. 5 (7) ). 

(11) Orders supplemental to orders described in 6, 7, 8, and 10 
above. 

(12) Action by the ICC on application or of its own initiative, de- 
termining facts or issuing orders relating to ownership, leasing, opera- 
tion, or control by carriers, of water carriers with which the carrier does 
or may compete (Interstate Commerce Act, sec. 5 (14), (15), (16) ). 

(13) Directions of the ICC to rail or water carriers to make physical 
connections between rail lines and docks, and related directions (Inter- 
state Commerce Act, sec. 6 (11) (a) ). 

(14) Proportional rates established by the ICC for traffie to and 
from ports (Interstate Commerce Act, see. 6 (11) (b) ). 

(15) Orders of the ICC to require rail carriers to enter into ar- 
rangements with steamship lines operating from United States ports, to 
handle through business from interior points in United States to foreign 
countries (Interstate Commerce Act, sec. 6 (12) ). 

(16) Orders issued by ICC after investigation of complaints against 
rail carriers for violations of provisions of Interstate Commerce Act re- 
lating to them, or after similar investigation of carriers on its own initia- 
tion (Interstate Commerce Act, sec. 13 (2), (3), and (4) ). 

(17) Orders of ICC relating to equalization of rates for interstate 
and intrastate commerce to prevent discrimination against the former 
(Interstate Commerce Act, see. 13 (4) ). 

(18) Rules and regulations for joint hearings between ICC and 
State rate-making bodies (Interstate Commerce Act, see. 13 (3) ). 

(19) Orders of the ICC after finding rail carriers’ rates to be in 
violation of the act, prescribing just rates and ordering the violations to 
cease (Interstate Commerce Act, sec. 15 (1) ). 

(20) Orders of the ICC establishing through routes, joint classifi- 
cations, joint rates applicable to rail carriers, or carriers by rail and by 
water (Interstate Commerce Act, see. 15 (3) ). 

(21) Orders of ICC after finding that divisions of joint rates for 
transport of passengers or property are unjust, unreasonable, inequita- 
ble, preferential, or prejudicial as between the joint carriers, prescrib- 
ing an equitable, just, and reasonable division (Interstate Commerce Act, 
sec. 15 (6) ). 

(22) Orders of ICC suspending new rates, classifications, or regu- 
lations pending decision as to its justification, or orders as to such rates, 
or orders regarding accounting and refund of proposed rates pending 
decision (Interstate Commerce Act, sec. 15 (7) ). 

(23) Orders of ICC determining reasonable charges to be paid by 
carriers to owners of property transported by rail for services rendered 
by them on instrumentalities furnished by them, connected with the 
transportation. (Interstate Commerce Act, see. 15 (13) ). 

(24) Orders and supplemental orders relating to the issue of securi- 
ties or assumption of liability on securities of others by carriers (Inter- 
state Commerce Act, see. 20a (2) (3) (6) (7) ). 
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(25) Orders after hearing or investigation, to motor vehicle carriers 
relating to their service, operation, ete., under Motor Carriers Act, (In- 
terstate Commerce Act, sees. 204 (c), 203 (b) ). 

(26) Action on applications by motor carriers for certificates of 
public convenience and necessity (Interstate Commerce Act, sees. 206, 
207, 208). 

(27) Action by ICC on application for permits for contract carriers 
by motor vehicle (Interstate Commerce Act, sec. 209). 

(28) Action by ICC on applications for broker’s license to sell or 
arrange for transportation by motor carriers (Interstate Commerce Act, 
sec. 211). 

(29) Action by ICC in relation to amendment, revocation, transfer, 
suspension, change of certificates, permits, or licenses issued under Motor 
Carriers Act (Interstate Commerce Act, sec. 212 (a) ). 

(30) Orders relating to issuance of securities of Motor Carriers Act 
controlling corporations (Interstate Commerce Act, sec. 214). 

(31) Orders prescribing lawful rates chargeable by Motor Carriers 
(Interstate Commerce Act, see. 216 (e) ). 

(32) Orders prescribing divisions of joint rates charged by motor 
carriers or water carriers and rail or water carriers (Interstate Com- 
merce Act, sec. 216 (f) ). 

(33) Orders by Commission in reference to new rates, classifications, 
or practices proposed to be made effective by motor carriers (Interstate 
Commerce Act, see. 216 (g) ). 

(34) Orders by Commission in relation to rates or changes of relev- 
ant rules, regulations, or practices, of contract carriers by motor vehicle 
found to be contrary to national transportation policy and prescribing 
justifiable rates (Interstate Commerce Act, sec. 218 (b) ). 

(35) Orders by ICC in relation to new or reduced charges for trans- 
portation by motor carriers (Interstate Commerce Act, sec. 218 (c) ). 

(36) Determinations of allowances to be made to shippers by motor 
earriers for services rendered by shippers on instrumentalities furnished 
by them in connection with transportation of property (Interstate Com- 
merce Act, see. 225). 

(37) Orders by the ICC to compel water carriers to comply with 
provisions of Interstate Commerce Act relating to them (Interstate Com- 
merce Act, sec. 304 (e) ). 

(38) Determinations by ICC of charges, rates, or fares that may be 
observed by water carriers after finding that existing rates are in viola- 
tion of Interstate Commerce Act, sec. 307 (b). 

(39) Determinations by ICC of through routes, joint classifications, 
rates, fares, etc., applicable to carriers by water or by them and carriers 
by rail (Interstate Commerce Act, see. 307 (d) (b) ). 

(40) Action by ICC on proposed new rates, regulations, and prac- 
tices to be applied by water carriers (Interstate Commerce Act, sec. 
307 (g) (b) ). 

(41) Action by ICC on rates, rules, regulations, or practices of 
contract carriers by water after finding rates, etc., in effect are unjusti- 
fiable under Interstate Commerce Act see. 307 (h) (F). 
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(42) Action by ICC on schedules or charges for new services or 
reduced charges filed by contract water carriers (Interstate Commerce 
Act, see. 307 (i) (f) ). 

(43) Action by ICC on application for certificates of public con- 
venience and necessity by water carriers or by contract water carriers 
for permits (Interstate Commerce Act, sec. 309). 

(44) Determinations by ICC of charges to be paid by water carriers 
for services rendered in connection with shipment by shipper or in- 
strumentalities used in shipment, furnished by shipper (Interstate Com- 
merce Act, sec. 314). 

(45) Orders by ICC to compel compliance by freight forwarders 
with provisions of Interstate Commerce Act applicable to them (Inter- 
state Commerce Act, sec. 304 (f) ). 

(46) Determinations by Interstate Commerce Commission of lawful 
rates, charges, classifications, or practices to be observed by freight for- 
warder after finding that existing rates, etc., are in violation of Inter- 
state Commerce Act (Interstate Commerce Act, sec. 406 (b) ). 

(47) Determinations by ICC in relation to new rates, classifications, 
regulations, or practices filed with Commission by freight forwarders 
(Interstate Commerce Act, see. 406 (e) ). 

(48) Determinations of ICC in relation to conflicts between rates 
for interstate and intrastate shipments by freight forwarders and es- 
tablishment of rates that may be charged by them in order to prevent 
discrimination against interstate commerce (Interstate Commerce Act, 
sec. 406 (f) ). 

(49) Action by ICC on application of freight forwarders for per- 
mits or in suspending them or transferring them, or permitting service 
of forwarders to be withdrawn (Interstate Commerce Act, sec. 403 
[see. 410. Ed.] (a)-(i) inelusive). 

(50) Action by ICC in relation to issuance of permits to operate 
as freight forwarders to persons or firms who engaged in manufacture 
or sale such as ordinarily to require services of freight forwarder orders 
and to prevent violations in this regard (Interstate Commerce Act, sec. 
411 (b) (d) ). | 

(51) Determinations by ICC of allowances to be made by freight 
forwarders to shippers for services or instrumentalities furnished by 
them in connection with services of forwarders (Interstate Commerce 
Act, see. 416). 

(52) Determinations of justification of rates on materials between 
points in a single classification territory and in another such territory, 
and like rates in any classification territory, and orders appropriate to 
eliminate any unlawfulness found to exist in them (Transportation Act 
of 1940, see. 5 (b); U.S. C., title 49, see. 3). 

(53) Orders by ICC under items nos. 12, 13, 14, 15, supra, in re- 
lation to carriers by water operating through the Panama Canal (Pana- 
ma Canal Act of 1912, see. 11 (d) ). 

(54) Orders by United States Maritime Commission disapproving, 
canceling, or modifying agreements fixing or regulating transportation 
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rates or fares, ete., of commerce carriers by water subject to Shipping 
Act (Shipping Act of 1916, sec. 15; U.S. C., title 46, sec. 814). 

(55) Orders by United States Maritime Commission, altering rates 
found to be discriminatory against United States exporters, charged by 
water carriers in foreign commerce (Shipping Act, 1916, sec. 17; U. S. 
C., title 46, see. 816). 

(56) Orders of United States Maritime Commission to water car- 
riers and others subject to Shipping Act to determine, prescribe, and 
enforce just and reasonable rates and practices (Shipping Act, 1916, 
sec. 17; U.S. C., title 46, sec. 816). 

(57) Orders of United States Maritime Commission finding sched- 
uled rates of water carriers subject to Shipping Act to be unjust or un- 
reasonable, and prescribing just and reasonable rates, etc., or authorizing 
changes in scheduled rates (Shipping Act, 1916, sec. 18; U. S. C., title 
46, sec. 17). 

(58) Orders by United States Maritime Commission in relation to 
increases in rates charged by water carriers in interstate commerce sub- 
ject to the Shipping Act, after the carrier has previously reduced its 
rates to injure a competitor. (Shipping Act 1916, sec. 19; U. S. C., 
title 46, sec. 818). 

(59) Orders by United States Maritime Commission in relation to 
changes in rates charged by carriers by water in intercoastal commerce 
(Intercoastal Shipping Act, 1933, sees. 3 and 4; U. S. C., title 46, secs. 
845 and 845 (a) ). 


ADDITIONAL VIEWS 


Although we join with the majority in the favorable report on this 
bill, we dissent from committee amendments Nos. 2, 3, 4, 8, and 9. These 
amendments are stated in the committee report to be ‘‘designed to re- 
tain the present law which has been in effect since June 18, 1910, and 
which places the control of the interests of the Government in litigation 
arising under the Interstate Commerce laws in the Attorney General.’’ 

We believe that the interests of substantial justice will be better 
served by having the control of the important litigation which affects 
the Interstate Commerce Commission and the Maritime Commission 
rest with the agencies themselves. At the outset, it should be stated, 
as will appear from the hearings, the Attorney General stands alone in 
requesting the amendments which the committee has adopted. On the 
other side are arrayed not only the members of the Interstate Commerce 
Commission and their counsel, but also the members and counsel for 
other Government agencies affected by legislation which will be con- 
sidered concurrently, as well as the practicing bar of all of these agencies 
and, most important of all, the Judicial Conference of Senior Circuit 
Judges of all 10 circuits. This group has worked for 4 years in the 
preparation of the legislation culminating in H. R. 1468 and the accom- 
panying measures, H. R. 2271 and H. R. 1470. Their conclusions repre- 
sent a unanimous viewpoint. 

In fact, it also appears that the position of the Attorney General has 
changed in this matter. Originally, through the Solicitor General, 
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approval was accorded to the report of the Judicial Conference, em- 
bodying the recommendations of senior circuit judges. This, however, 
was later withdrawn. The Attorney General appeared in person before 
the full committee. As a result, his position has been sustained as 


against that of the eminent and impressive array of witnesses on the pr 
other side. 
Apart from the ‘‘weight of the evidence’’ which, it is submitted, is th 
overwhelmingly opposed to the suggested committee amendments, there ar 
- are sound reasons why the control of litigation should rest with the th 
Interstate Commerce Commission or the Maritime Commission, as the in 
case may be, always with the right of the United States to intervene in N 
the person of the Attorney General. 
To adopt the committee amendments is objectionable for the follow- C 
ing reasons: th 


(1) They would give to an executive officer, whose tenure of office 
is particularly subject to political reactions, a control equivalent to a d 
veto power upon the enforceability of the quasi-judicial determinations 
of the affected agencies. 

(2) They would make the Attorney General the judge in his own 
ease whenever (as is frequently the case) the United States or one of 
its departments is a litigant before one of the agencies and review of J 
the order is sought in order to reverse the agency decision. 


(3) From the standpoint of efficiency, and to give the reviewing . 
court the most help, defense of the order challenged should be left to ‘ 
the agency, with the right of the United States to intervene, carefully ( 
protected. , 

The argument is advanced by the Attorney General and those who 


have accepted his viewpoint that the United States has been the party 
and the Commission the intervener since 1910, and that the present sys- 
tem has the merit of antiquity. The debate appearing in the Congres- 
sional Record for April 1, 1910, shows clearly that it was never envisaged 
at that time that the Attorney General would ever be placed in any 
position except that of defending the Commission’s orders to the utmost 
of his professional ability. The following colloquy between Senator 
Joseph L. Bristow and Senator Elihu Root is revealing: 


om 


ne i i. 


Mr. Bristow. Suppose that the Commission should make an 
order and the railroad should attack it, do I understand that the 
Attorney General would have the discretion as to whether or not 
he should defend that order? Suppose he believed that the order 
of the Commission was not justified ? 


Mr. Root. Mr. President, I will answer that without any hesi- 
tation or doubt. The Attorney General would be bound upon all 
and the highest considerations of his professional honor and his 
official duty to defend the order of the Interstate Commerce Com- 
mission in all courts having jurisdiction to review it. 


Mr. Bristow. Then, he would not have any supervisory au- 
thority as to whether or not it should be defended ? 
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Mr. Roor. Certainly not. It is his business to defend. He is 
no judge; he is no legislator; he is no reviewing authority. 


Senator Root could not foresee developments which would make his 
prophecy inaccurate in actual results. 

The right of the Commission to conduct an independent appeal to 
the Supreme Court, even when the Attorney General refused to appeal 
and was content to let a judgment against the validity of the order of 
the Commission stand, was thoroughly considered and clearly established 
in Interstate Commerce Commission v. Oregon-Washington R. R. and 
Navigation Co. (288 U. 8S. 14). 

Generally the Department of Justice and the Interstate Commerce 
Commission have worked together in the administrative enforcement of 
the Interstate Commerce Act and in defense of the Commission’s orders 
thereunder. But from time to time, since the United States was re- 
quired to be named as the defendant, as might be expected there have 
been differences in view between the Commission and the Department 
as to questions of policy and of statutory construction. The right of 
independent representation of the Commission has made it possible for 
the reviewing courts in such cases to have the benefit of the full develop- 
ment of the facts and the law when the officers of the Department of 
Justice appointed by the administration in power and the nonpartisan 
Commission happened to disagree. 

There have been a number of such cases. Because the Commission 
exercised its right to defend its orders, in some of these proceedings the 
Commission’s orders were sustained or constructions of law have been 
reached by the courts as contended for by it, despite the passive or 
active resistance of the Department of Justice. 

Interstate Commerce Commission v. Louisville & N. R. Co. (227 U. 
S. 88), January 20, 1913, is a leading case in American administrative 
law. The extreme position taken by ‘‘the Government’’ as to what 
matters might be considered by an administrative agency was repudiated 
by the Commission, which was represented in the Supreme Court in- 
dependently, by its own counsel. The Court rejected the position of the 
“*Government’’ (227 U.S. 91). 

In Assigned Car Cases (274 U. 8. 564), three contradictory, diverg- 
ent constructions of the important provisions of the Interstate Com- 
merce Act as to distribution of freight cars were urged in the Supreme 
Jourt, by the railroads, the Commission, and the United States. The 
Court held that the Commission’s contention was the sound one, with 
important results. 

In two later cases, the Department declined to join the Commission 
in appeals to the Supreme Court from decrees annulling the Commis- 
sion’s orders: Interstate Commerce Commission v. Columbus & G. R. 
Co. (decided June 7, 1943, 319 U. S. 551; rehearing denied, 320 U. S. 
809) ; Interstate Commerce Commission v. Inland Waterways Corpora- 
tion (decided June 14, 1943, 319 U. S. 671). The Commission’s orders 
were sustained by the Supreme Court in each case. In the first men- 
tioned, the Department refused to join the Commission because it thought 
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the case was not important; in the second, the Department’s refusal was 
because another branch of the Government, the Department of Agricul- 
ture, a party before the Commission, had joined with the plaintiff at- 
tacking the Commission’s order, and apparently the Department of 
Justice sided with its sister department. 

In Interstate Commerce Commission v. Railway Labor Executives 
Assn. (315 U. 8. 373), the Supreme Court, set at rest an important 
question as to the authority of the Commission to attach conditions pro- 
tecting railway labor when authorizing abandonment of a railway line, 
although the Department of Justice refused to join in the appeal by the 
Commission from an adverse decision below, without giving any reason 
for its declination to do so. 

In McLean Trucking Co. v. U. 8. (321 U. S. 67, decided, January 
17, 1944), a situation was presented which was absolutely unique. The 
United States, the necessary party defendant in the review proceedings, 
confessed error in the lower court, and, although the opinion of the 
Supreme Court shows the United States as appellee, the Interstate Com- 
merce Commission was the real appellee, and there was no appearance 
in the Supreme Court for the United States, as appellee. Nevertheless, 
counsel for the Department of Justice argued the case for the appellant. 
The Antitrust Division of the Department of Justice had appeared as an 
intervener in the proceedings before the Commission, and had vigorously 
resisted approval of an application for the acquisition and control by one 
motor carrier of certain rights of other motor carriers, ete. The de- 
cision of the Commission was adverse to the contention of the Antitrust 
Division. A suit was brought by a protesting motor carrier to enjoin the 
order, and the United States was named as defendant. The United States 
answered, and confessed error in the Commission’s decision, and prayed 
for a decree setting aside the Commission’s order. The same counsel 
who had appeared before the Commission for the Antitrust Division of 
the Department of Justice appeared in the Supreme Court on behalf of 
the Secretary of Agriculture in an attempt to invalidate and enjoin the 
Commission’s order. However, the Supreme Court fully sustained the 
position of the Commission, and rejected the contentions of the Depart- 
ment of Justice. 

Although the framers of the Mann-Elkins Act in 1910 could not 
envisage any case in which the power of the United States would be used 
in review proceedings, except in defense of orders of the Commission, 
there have been developments which were not then foreseen. 

In the 38 years which have intervened, numerous agencies of the 
Government have been authorized or have been required to appear as 
parties before the Commission, or to bring proceedings before the Com- 
mission, either for the protection of the general welfare, or for the pro- 
tection of the Government’s statutory interests. The Department of 
Agriculture, as specifically authorized by statute (U. S. Code, title 7, 
sec. 1291) has been and now is active in behalf of the interests it is re- 
quired to safeguard. The Department of Justice has filed with the Com- 
mission a series of complaints in the name of the United States in its 
proprietary capacity, as a shipper, seeking recovery on account of 
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alleged excessive freight charges paid for the transportation of war 
materials shipped by the Army, Navy, Marine Corps, Maritime Com- 
mission, ete. Sixteen such complaints have been docketed. They involve 
hundreds of thousands of carloads. A large number of employees of the 
Government are constantly working on preparation of these cases. While 
an accurate statement of the amount involved is, of course, impossible at 
the present time, it has been estimated that the total reparation sought 
will be between 2 and 3 billion dollars. Five of these cases are now as- 
signed for hearing. These proceedings involve numerous important ques- 
tions of law, as well as fact. Undoubtedly there will be litigation, per- 
haps of vast proportions and of great difficulty, before these questions 
are finally determined. 

A similar case has progressed further. By petition, filed November 
20, 1947, in the United States District Court for the District of Colum- 
bia, the Department of Justice, in the name of the United States, seeks 
to enjoin and set aside the Commission’s order in United States of Amer- 
ica V. Aberdeen & Rockfish R. Co., et al. (Docket No. 29117). The court 
petition names the ‘‘Interstate Commerce Commission and the United 
States of America’’ as defendants. This was a complaint to the Com- 
mission by the United States, filed to secure an award of money damages 
on account of numerous shipments made by the War Department. The 
issue was whether the refusal by the defendant railroad companies of an 
allowance to the United States as a shipper for wharfage and for the cost 
of loading and unloading to and from ears, incident to shipside receipt 
and delivery of its export, import, coastwise, and intercoastal freight at 
Army base piers 1 and 2 at Norfolk, Va., was unjust and unreasonable 
and resulted in unreasonable, unjustly discriminatory, and inapplicable 
rates. The Commission found that the practice complained of was not 
unlawful in any of the respects claimed, and dismissed the complaint 
(264 I. C. C. 683). This holding was affirmed after reargument (269 
I. C. ©. 141). The United States then sued itself and the Commission, to 
enjoin the Commission’s order. On December 20, 1947, the Commission, 
as a defendant in the case answered the petition of the United States. 
Shortly thereafter, the United States, as the other defendant in the case, 
by the Department of Justice, filed an answer to its own petition, in the 
name of the United States. In other words, counsel for the Department of 
Justice filed the petition, and then answered it. The answer alleges in 
substance that, as provided by the law, the United States ‘‘is a defend- 
ant’’ in the proceeding, that the Commission is a defendant, and ‘‘is 
authorized by law to appear by its own attorneys and to defend its order 
without regard to the position which the United States, as a statutory 
defendant, may take in the case,’’ and that the United States neither 
admits nor denies any of the allegations of the petition. The Depart- 
ment evidently looks to the Commission to develop what is to be said for 
the order attacked. Hearing before the three-judge court will be held 
soon, and it is obvious that here, again, counsel for the Department of 
Justice will oppose counsel of the Commission. 

Other cases might be cited in which the Department of Justice, for 
its own reasons, has failed to join the Commission. But for the absolute 
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right of independent representation in defense of its orders, the Com- 
mission, which is ‘‘authorized and required ‘to execute and enforce the 
provisions of the Interstate Commerce Act’’ (U. 8S. Code, title 49, see. 
12 (1) ), would be powerless to express itself in defense of its own action 
taken as an agent of Congress, taken by express direction of Congress, 

The logic against the enlargement of the powers of the Attorney 
General which can be drawn from the foregoing illustrations relating to 
the Interstate Commerce Commission can be applied with equal force to 
the position of the Maritime Commission under the bill. 

The bill as drafted and approved by the Judicial Conference safe. 
guards all proper rights of the United States in the new types of pro 
ceedings by giving the unqualified right of intervention to the Govern- 
ment for the protection of its interests. It should not be amended so 
as to give ‘‘control’’ of the proceedings at any stage to any interested 
party—even to the Department of Justice. The ‘‘interests of the United 
States’’ are either proprietary, and hence are those of a private litigant, 
or go no farther than to see that the laws—including the Interstate 
Commerce Act—are enforced by the agencies charged with the duty of 
enforcing them. 

We share the views of the Judicial Conference of Senior Circuit 
Judges who recommended disapproval of the proposal of the Depart- 
ment of Justice in the following language: 


We believe that the provision for unqualified right of interven- 
tion by the United States adequately protects the public interest 
and properly leaves the defense of the order challenged on review 
proceedings to the administrative agency which entered the order. 
Counsel for the administrative agency are usually experts in the 
field, and, in the normal case, take the laboring oar in the defense 
of proceedings challenging an order. When, in an exceptional case, 
it is deemed necessary in the public interest for the United States to 
become a party to the proceeding, the right of intervention is abso- 
lute, and the Department of Justice may intervene in the proceed- 
ing in behalf of the United States. 


Finally, on the point of efficiency and economy, the suggested 
amendment of the committee will serve to prolong the present ‘‘me, too”’ 
practice to which Judge Maris refers in his testimony. At present, since 
the United States is the party, a representative of the Attorney General’s 
office must be present during any court review, although the laboring 
oar is almost invariably borne by the counsel for the agencies who are 
acknowledged experts in such types of litigation. In the great majority 
of cases, of course, the interests of the agencies and the United States 
are identical. The representative of the Attorney General’s office con- 
tributes little more than pleasant companionship. It is a luxury which 
the taxpayers of the country can ill afford. 

Under the bill as drawn, when there is conflict of interest or indeed 
in any case, where the added counsel of the Attorney General is con- 
sidered desirable by the agencies’ counsel, such help is available by rea- 
son of the absolute right of intervention which is assured the Govern- 
ment. 
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In summary, we view with considerable concern, what seems to be 
an unfortunate tendency on the part of the Department of Justice to 
geize the reins of policy determination, to the prejudice of the inde- 
pendence of governmental agencies designed by Congress to be in fact, as 
well as in name, ‘‘independent.”’ 

KENNETH B. KEATING, 
Abert L. REEVES, JR., 
E. WALLACE CHADWICK, 
E.uuLswortH B. Foote, 
Cuirrorp P. Case. 


REPORT NO. 1621—TO ACCOMPANY H. R. 2271 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 2271) to incorporate into the Judicial Code the provisions of 
certain statutes relating to three-judge district courts, and for other 
purposes, having considered the same, report favorably thereon with 
amendments with the recommendation that as amended the bill do pass. 

The committee amendments are as follows: 


1. Page 2, line 2, after the word ‘‘Commission’’ and before the 
period insert a comma and the following: ‘‘except as otherwise provided 
by law.”’ 

2. Page 2, line 17, delete ‘‘Interstate Commerce Commission’’ and 
insert ‘‘United States, except as otherwise provided by law.’’ 

3. Page 3, line 25, After ‘‘Interstate Commerce Commission’’ insert 
“and the Attorney General.’’ 

4. Page 5, line 15, in the citation, change ‘‘sec. 49’’ to ‘‘sec. 23.”’ 

5. Page 6, lines 19-20, delete ‘‘Interstate Commerce Commission’’ 
and insert ‘‘United States.’’ 

6. Page 6, lines 20-23, delete the entire sentence ‘‘The United States 
may intervene in any case or proceeding of the kinds specified in section 
209 of this Act whenever, though it has not been made a party, public 
interests are involved.”’ 

7. Page 6, delete lines 24 and 25, and page 7, delete lines 1 through 
19, and in lieu thereof insert the following: 


Sec. 212. The Attorney General shall be responsible for and 
have charge and control of the interests of the Government in all 
court proceedings specified in section 209 of this Act. The Com- 
mission, and any party or parties in interest in the proceeding before 
the Commission in which an order or requirement is made, may in- 
tervene as of right and be represented by counsel in any suit where- 
in is involved the validity of such order or requirement or any part 
thereof; and the court wherein is pending such suit may make all 
rules and orders as to such appearances and representations, the 
number of counsel, and all matters of procedure, and otherwise, as 
to subserve the ends of justice, and speed the determination of such 
suits. Communities, associations, corporations, firms, and individu- 
als whose interests are affected by an order of the Commission may 
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intervene in such suit. The Attorney General shall not dispose of or 
discontinue said suit or proceeding to review over the objection of 
such party or intervenors aforesaid, but said intervenor or inter- 
venors may prosecute, defend, or continue said suit or proceeding 
unaffected by the action or nonaction of the Attorney general 
therein. 


8. Page 8, line 22, after ‘‘senior’’ insert ‘‘circuit.’’ 


Amendment numbered 1 and the words ‘‘except as otherwise pro- 
vided by law’’ in amendment numbered 2 are necessary to correct what 
would otherwise have been a conflict of jurisdiction between the old 
three-judge courts and the circuit courts of appeals. 

In amendment numbered 2 the substitution of ‘‘United States’? for 
‘**Commission,’’ and amendments numbered 3, 5, 6, and 7, are designed 
to retain the present law which has been in effect since June 18, 1910, 
and which places the control of the interests of the Government in litiga- 
tion arising under the Interstate Commerce laws in the Attorney Gen- 
eral. 


Amendments numbered 4 and 8 are to correct clerical errors in the 
bill. 


History 


This bill provides a uniform procedure for the convening of special 
district courts of three judges which under existing statutes are required 
to act in certain classes of Federal litigation. Under the bill, when a 
ease requiring such a court to be convened is filed, the judge to whom it 
is presented will notify the senior circuit judge of the circuit concerned, 
who will thereupon designate two other judges within the circuit to par- 
ticipate with the original judge in the hearing and determination of the 
ease. The bill had its origin in the desire of the judicial conference that 
in the interest of the efficient administration of the courts, uniformity 
should be achieved in this respect. 

At present, three judge district courts are formed under various 
statutes and by differing methods, some of which are difficult to ad- 
minister. A committee composed of Circuit Judges Evan A. Evans, 
Kimbrough Stone, and Orie L. Phillips, was appointed by the judicial 
conference in 1941 to consider the question of amending various statutes 
to achieve uniformity. Following the report of that committee in 1942, 
the conference recommended that legislation be adopted to provide a un- 
iform method of assembling specially constituted district courts of three 
judges, and asked its committee, to which Circuit Judge Albert B. Maris 
was added as a member, to draft appropriate legislation. In the same 
year another committee was appointed by the conference to consider the 
mode of securing appellate review of orders of the Interstate Commerce 
Commission and other administrative orders which under existing stat- 
utes are reviewed by district courts of three judges and may be appealed 
as of right to the Supreme Court. (See House Judiciary Committee re- 
port on H. R. 1468 and 1470, 80th Cong., filed this day.) In 1943, both 
committees reported to the conference. As a result, the conference rec- 
ommended legislation to provide for a uniform method of assembling 
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district courts of three judges, to incorporate into the Judicial Code all 
presently effective provisions of the Urgent Deficiencies Act, and to 
clarify the venue provisions of that act. The conference also consolidated 
the two committees, appointed Circuit Judge Orie L. Phillips the chair- 
man of the consolidated committee and directed it to prepare legislation 
to carry out the purposes of both. 

Work on both projects continued throughout 1944, 1945, and 1946. 
Drafts of legislation to regulate the procedure for designating judges 
to sit in district courts of three judges were prepared with great care 
and were submitted to all the circuit and district judges and approved 
by those who commented upon them. The bill here under consideration 
is the product of that work. It has had the thorough consideration of the 
entire Federal judiciary and of the judicial conference. It is designed 
to provide a badly needed codification and clarification of existing law 
and uniformity in that important field of Federal jurisprudence which 
relates to the composition of three-judge district courts. If enacted, it 
will be coordinate with the other legislation proposed by the judicial 
conference dealing with the review of orders of administrative agencies 
(H. R. 1468 and H. R. 1470), which also developed from the work of 
Judge Phillips’ committee. 


What H. R. 2271 Does 


1. Provides a simple, fair, clear venue provision instead of one 
hardly understandable. Here venue is fixed in the circuit wherein the 
party, or one of the parties, filing a petition for review, resides or has a 
principal place of business, or in the District of Columbia. In consider- 
ing this change it should be borne in mind that frequently the initial 
movement needs no review—he may have won his ease, or otherwise be- 
come satisfied; and the right of all persons interested to intervene has 
been preserved. 

2. Full credit should be given to Judge Maris of the third circuit 
for the drafting of this bill. Judge Maris was a distinguished member 
of the Phillips’ commitee and in drawing this bill illustrated his consum- 
mate skill in an exceedingly difficult task. 

This bill primarily clarifies the three-judge district court situation 
and incorporates into the Judicial Code the provisions of several differ- 
ent statutes relating to those special courts. 

3. A detailed and specific memorandum of the coverage of H. R. 
2271 prepared by Hon. Leland Tolman of the staff of the Administra- 
tive Office of the United States Courts, is as follows: 


H. R. 2271 


H. R. 2271 is designed to make a part of the Judicial Code certam 
statutory provisions relating to three-judge district courts, and to state 
a uniform procedure for the convening of these courts in all cases where 
they are to be used, and to clarify the status of certain confusing pro- 
visions of the Urgent Deficiencies Appropriations Act of October 22, 
1913 (38 Stat. 219) and related laws. 
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Section 1 of the bill incorporates as positive law in section 24 of the 
Judicial Code, the exact language of United States Code, title 28, see. 
tion 41 (8), (27), and (28), as stated in the 1940 edition of the code. 

Subdivision 8 as stated in section 1 of the bill is a restatement of 
subdivision 8 of the Judicial Code of 1911, except that it omits the fol- 
lowing language which appeared at the end of the subdivision as origi- 
nally enacted: ‘‘except those suits or proceedings exclusive jurisdiction 
of which has been conferred upon the commerce court.’’ These words 
have been inappropriate since the abolition of the commerce court and 
the vesting of all its jurisdiction in the district courts by the Urgent 
Deficiencies Appropriations Act of October 22, 1913, chapters 32, 38, 
Statutes 208, 219-221. For this reason the quoted exception in subdivi- 
sion 8 does not appear in section 24-8 of the Judicial Code as it is printed 
in section 41-8 of title 28 of the United States Code. 

Subdivision 27, which section 1 of the bill would add to section 24 
of the Judicial Code, is taken from section 207 of the Judicial Code. 
That section gave to the commerce court the jurisdiction of cases for 
the enforcement of orders of the Interstate Commerce Commission. 
When the commerce court was abolished by the Urgent Deficiencies Act 
of October 22, 1913 (supra), this jurisdiction was given to the distriet 
courts. Therefore, section 207 of the Judicial Code has not been in- 
cluded in the United States Code, but, instead, subdivision 27 was 
added by the codifiers to section 24 of the Judicial Code as it appears in 
United States Code, title 28, section 41, where the jurisdiction of dis- 
trict courts is enumerated. 

Subdivision 28 which section 1 of the bill H. R. 2271 would add to 
section 24 of the Judicial Code is also taken from section 207 of the 
Judicial Code. That section gave the commerce court the jurisdiction 
of cases brought to enjoin, set aside, annul, or suspend in whole or in 
part any order of the Interstate Commerce Commission. This juris- 
diction also was vested in district courts when the commerce court 
was abolished by the Urgent Deficiencies Appropriations Act of 1913 
(supra). Thus, when Judicial Code, section 207, was omitted from the 
United States Code as obsolete, there was inserted as subdivision 28 of 
United States Code, title 28, section 41, the precise language here pro- 
posed to be made positive law as subdivision 28 of section 24 of the 
Judicial Code. 

Thus by the three subdivisions of section 1 of H. R. 2271, full 
jurisdiction over the interstate commerce laws is placed in the dis- 
trict courts, as it bas been since the Urgent Deficiencies Act of 1913. 
But, if H. R. 1468 is enacted, the jurisdiction proceedings covered by 
that bill will be transferred to the Circuit Courts of Appeals. 

The following types of actions, among others, are now included in 


the jurisdiction of the district courts, under the interstate commerce 
laws: 


1. Enforcement proceedings for orders to operate switch connec- 
tions (Interstate Commerce Act, see. 1 (9) ). 
2. Civil actions for fine or penalties imposed for violations of the 


Interstate Commerce Act (e. g., sec. 1 (12), just and reasonable distribu- 
tion of coal cars to mines). 
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8. Actions by ICC or private party in interest, or state to enjoin 
construction, operation, or abandonment of railroad line not in con- 
formity with Interstate Commerce Act (Interstate Commerce Act, sec. 
1 (20) ). 

' 4. Civil penalties for failure to provide car service pursuant to 
Commission order (Interstate Commerce Act sec. 1 (21) ). 

5. Actions to recover shipping charges found to be due after deliv- 
ery of property to consignee not having beneficial ownership (Inter- 
state Commerce Act, sec. 3 (2) (3) ). 

6. Actions for damages by carriers for damages arising from use 
of terminal facilities (Interstate Commerce Act, sec. 3 (5) ). 

7. Actions by Commission for injunction against violation or to 
compel obedience to its orders relating to combinations and consoli- 
dations of carriers (Interstate Commerce Act, sec. 5 (8) ). 

8. Actions by persons injured for damages due to violations of any 
requirement of part I of the Interstate Commerce Act (i. e., the rail 
and water sections of the act) (Interstate Commerce Act, secs. 8 and 
9). 

9. Actions for damages by consignor or consignee against carriers 
and others for damages caused by persons or corporations who have 
induced a common carrier to discriminate against him unjustly (Inter- 
state Commerce Act, sec. 10 (4) ). 

10. Actions to enforce compliance with subpenas issued by the 
ICC (Interstate Commerce Act, sec. 12 (2), sec. 205 (d), sec. 316 (a), 
and sec. 417 (a) ). 

11. Actions for orders to require production of testimony and for 
contempt for their disobedience (Interstate Commerce Act, secs. 12 (3), 
205 (d), 316 (a), and 417 (a) ). 

12. Actions to compel appearance and testimony of witnesses at 
taking of depositions (Interstate Commerce Act, sees. 12 (5), 205 (d), 
316 (a), and 417 (a) ). 

13. Actions by complainant or persons with beneficial interest to 
enforce compliance with ICC orders for the payment of money (Inter- 
state Commerce Act, sec. 16 (2) ). 

14. Actions by the United States for penal forfeiture of money for 
9 to obey Commission orders (Interstate Commerce Act, sec. 16 
8) ). 

15. Actions by ICC or injured party, or United States (by the 
Attorney General), to enforce compliance by carriers with ICC orders 
other than those for payment of money. Enforceable in district courts 
by injunction or other process, mandatory or otherwise, for requirement 
to comply with order (Interstate Commerce Act, secs. 16 (12), 222 (b), 
316 (b), 417 (b) ). 

16. Actions to enforce, suspend, or set aside decisions, orders, or 
requirements, in whole or in part of a division, individual Commissioner 
or board (of ICC) with respect to any matter referred to him after 
denial or other disposition of application for rehearing, reargument, or 
reconsideration by the ICC or an appellate division (Interstate Com- 
merce Act, secs. 17 (9), 205 (h), 316 (a), and 417 (a) ). 
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17. Actions in district courts on application of Attorney General 
at request of ICC for writ of mandamus to compel carriers to comply 
with section 19 of Interstate Commerce Act relating to procedure for 
valuation by property of carriers (Interstate Commerce Act, see. 
19 (b) ). 

18. Actions on application of Attorney General at request of 
Commission for writs of mandamus to require carriers to comply with 
any provisions of ‘‘said act to regulate commerce or any act supplemen- 
tary thereto or amendatory thereof’’ (Interstate Commerce Act, see. 
20 (a) ). 

19. Actions by holders of bills of lading against carrier for loss, 
damage, or injury to property caused by any carrier over whose line 
the property passed in a through bill of lading (Interstate Commerce 
Act, see. 20 (11) (12), see. 219, see. 413). 

20. Actions by unnotified bona fide holders for value of void 
securities issued by carriers for damages against carriers and others 
(Interstate Commerce Act, sec. 200 (11) ). 

21. Actions by persons or firms against carriers for writs of man- 
damus to compel movement of traffic or furnishing of transportation 
facilities upon terms as favorable to relator as to any other shipper 
(Interstate Commerce Act, sec. 23). 

22. Actions to enforce subpenas and for orders to compel testi- 
mony in ICC proceedings under part 2 of Interstate Commerce Act 
relating to motor carriers (Interstate Commerce Act, pt. II, sec. 205 
(d) ). 

23. Actions by parties in interest to obtain relief from final orders 
of the Commission relating to motor carriers (Interstate Commerce 
Act, pt. IT, see. 205 (g) ). 

24. Actions under the Urgent Deficiencies Act of October 22, 1913 
(38 Stat. L. 219-220) by parties in interest to require the ICC to take 
jurisdiction previously refused by the Commission in a regular order 
issued solely because of supposed lack of jurisdiction in respect to 
matters arising under motor-carrier provisions of Interstate Commerce 
Act (Interstate Commerce Act, pt. II, see. 205 (g) ). 

25. Actions to enforce, enjoin, suspend, or set aside, orders of divi- 
sions, commissioners, or boards relating to motor carriers after deter- 
mination of request for reconsideration is acted upon by Commission or 
an appellate division (Interstate Commerce Act, sec. 205 (b) ). 

26. Actions for penalties for violation of Motor Carrier Act (Inter- 
state Commerce Act, pt. 2, sec. 222 (a) ). 

27. Actions by ICC to enforce compliance by carrier or broker with 
provisions of Motor Carrier Act or any rule, regulation, requirement, 
or order thereunder or any term or condition of any certificate or 
permit. Enforceable by injunction or other process (Interstate Com- 
merce Act, pt. 2, sec. 222 (b) ). 

28. Actions against shipper or consignor or beneficial owner by 
motor carrier for additional charges found to be due after property 
was delivered to consignee (Interstate Commerce Act, pt. II, sec. 223) ). 
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29. Actions against water carriers for unlawful acts or omissions of 
required acts, by persons injured thereby (Interstate Commerce Act, 
pt. ITI, see. 308 (b) (ce) ). 

30. Actions against water carriers to enforce ICC order for pay- 
ment of money by complainant or any person benefited by order (Inter- 
state Commerce Act, pt. 3, sec. 308 (e) ). 

31. Actions by Interstate Commerce Commission or Attorney 
General or any injured party, against water carriers, to enforce by in- 
junction or mandatory process, compliance with provisions of part 3 
of Interstate Commerce Act (relating to water carriers) or rules, regu- 
lations, requirements, or orders thereunder, or terms or conditions of 
certificates or permits (Interstate Commerce Act, pt. III, see. 316 (b) ). 

32. Actions against shipper, consignor, or beneficial owner by water 
carriers to recover additional charges found to be due after property 
was delivered to consignee (Interstate Commerce Act, pt. III, sec. 318). 

33. Actions by United States, Interstate Commerce Commission, 
State regulatory bodies, or persons in interest to enjoin freight for- 
warders controlled by carriers subject to Interstate Commerce Act from 
abandonment of services without permission from ICC (Interstate 
Commerce Act, pt. IV, see. 410 (i) ). 

34. Actions by ICC to restrain violation of provisions forbidding 
control by freight forwarders of carriers subject to act and forbidding 
manufacturers or sellers to serve as freight forwarders, or prohibiting 
officers of carriers subject to Interstate Commerce Act acquiring bene- 
ficial interest in a freight forwarder, or to compel obedience to orders 
of ICC relating to these provisions (Interstate Commerce Act, pt. IV, 
sec. 411 (e) ). 

35. Actions to compel compliance with Commission subpenas tor 
orders to compel testimony in relation to proceedings under freight for- 
warders provisions of Interstate Commerce Act (Interstate Commerce 
Act, pt. IV, see. 417 (a) ). 

36. Actions to enforce, suspend, or set aside decisions, orders or 
requirements of ICC under freight forwarding provisions of Inter- 
state Commerce Act (Interstate Commerce Act, pt. IV, sec. 417 (a) ). 

37. Actions by the ICC or the Attorney General, or any party 
injured by failure of freight forwarder to comply with orders, to enforce 
by injunction or otherwise compliance with and restrain further viola- 
tion of act or rules, regulations, requirements, or orders relating to 
freight forwarders (Interstate Commerce Act, pt. IV, sec. 417 (b) ). 

38. All criminal proceedings specified in act (see e. g. pt. I, sees. 10 
and 20, pt. II, see. 222, pt. III, see. 317, and pt. IV, sec. 421). 

39. Actions by the United States under Elkins Act (February 19, 
1903, as amended, 32 Stat. 847, U. S. C., title 49, sec. 41)—forbidding 
rebates, ete.—for forfeiture by civil action of three times amount 
received. 

40. Actions by ICC under Elkins Act (U. S. C., title 49, see. 43) 
against carriers to enjoin charging other than published rates. 


Section 2 of H. R. 2271 enacts with some amendments as positive 
law sections 207, 208, 209, 210, 211, and 212 of the Judicial Code. All 
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of these sections relate to the Interstate Commerce laws, but none of 
them applies to all the types of proceedings brought within the juris- 
diction of the district courts by virtue of the three subdivisions pro- 
posed for codification in section 24 of the Judicial Code by section 1 of 
the bill. 

Section 207 relates to the venue of all proceedings brought in the 
district court (1) to enforce, (2) to suspend, or (3) to set aside, orders 
of the ICC. 

Section 208 prescribes the procedure for the convening of three 
judges to constitute the district court in proceedings brought (1) for 
an interlocutory injunction or (2) for a permanent injunction to 
(a) suspend (b) restrain the enforcement operation or execution of or 
(3) to set aside an order of the Interstate Commerce Commission. It 
makes the method of constituting such courts the same as that now pre- 
scribed for enjoining the enforcement of Federal Statutes (28 U. 8. C. 
380a). 

Section 209 regulates the procedure in cases brought in the district 
courts of the proceedings of the following types: 


I. To enforce orders of the ICC (except those for forfeitures, 
penalties, or crimes, or for the payment of money). 

II. Cases to (1) enjoin, (2) set aside, (3) annul, (4) suspend, 
orders of the ICC. 

III. Actions by the ICC to enjoin carriers from charging discrimi- 
nating rates and making other discriminations in violation of the Elkins 
Act (February 19, 1903, as amended, U. S. C., title 49, sec. 43). 

IV. Mandamus proceedings under section 20 (9) of the Interstate 
Commerce Act, on application of the Attorney General at the request 
of the ICC to require carriers to comply with any provision of the 
Interstate Commerce Act. 

V. Mandamus proceedings under section 23 of the Interstate Com- 
merce Act by persons or firms against carriers to compel movement of 
traffic or furnishing of transportation facilities upon terms as favorable 
to the relator as to any other shipper. 


Section 210 will apply to appeals from the district courts to the 
Supreme Court in all types of cases enumerated in the discussions of 
section 209 (supra). 

Section 211: The first sentence states who is to bring proceedings 
to enforce orders of the ICC (except those to adjudicate forfeitures or 
penalties or for crimes, or for the payment of money). 

Section 212 regulates appearances and intervention in actions in 
the district court involving the validity of an order or requirement of 
the ICC. It will apply to almost any court proceeding where affir- 
mative action taken by the Commission is in question. 

Section 3 of H. R. 2271 amends section 238 of the Judicial Code 
to substitute for the reference to the Urgent Deficiencies Act of 1913, 
a reference to sections 208 and 210 of the Judicial Code, which, as they 
would be amended by the bill, prescribe the three-judge district court 
procedure now covered by the Urgent Deficiencies Act. Section 238 
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of the Judicial Code prescribes the cases in which direct review by the 
Supreme Court of district court judgments may be had. The amend- 
ment would include in that appellate jurisdiction appeals from district- 
court decisions in all of the types of proceedings listed in the discussion 


of section 209 under section 2 of the bill (supra). 


Section 4 of H. R. 2271 amends section 266 of the Judicial Code. 
It applies only to proceedings in the district court to enjoin State 
statutes or State officials. It does not relate in any way to the Inter- 
state Commerce Commission. The effect of the amendment is to make 
the procedure and method of constituting three-judge district courts 
in such cases conform to that prescribed for enjoining the enforcement 
of Federal Statutes (28 U. S. C., see. 380 (a) ). 

Section 5 of H. R. 2271 amends the 1942 act which empowered a 
single judge on any three-judge district court under certain conditions 
to perform acts on behalf of the court. The purpose of the amend- 
ment is to substitute a reference to section 208 of the Judicial Code 
for the present reference to the Urgent Deficiencies Act. 

Setions 6 and 7 of the bill substitute references to the Judicial 
Code for the references to the Urgent Deficiencies Act of 1913 in the 
Yommunications and Motor Carriers Acts. 

Section 8 repeals confusing and absolute provisions of the Judicial 
Code and the parts section of the Urgent Deficiencies Act of 1913 
which will be incorporated into the Judicial Code by this bill. 

Section 9 is the usual definitional section for the District of 
Columbia. ..... 


Editor's Note: Changes in Existing Law are not reproduced as they appear in 
the report at this point. This report also contains an expression of “Additional 
Views” by Representatives Keating, Reeves, Chadwick, Foote, and Case. Except for 
the fact that the amendments excepted to in bill H. R. 2271 are numbered 2, 3, 5, 
6 and 7, the additional views are the same as those made with reference to bill H. R. 
1468, reproduced hereinabove. 





Expanding Into World Trade 


By KENNETH V. JAMEs * 


The traffic manager is a man often called upon by his position to 
know the minute details of every form of transportation. It should not 
be surprising, therefore, to arrive at your desk some morning and find 
the purchasing department or the sales department of your company 
is expecting traffic to perform all of the functions of an import or export 
division of the company. So many practitioners, who serve in the 
capacity of traffic managers, have experienced this phenomenon that a 
general appraisal of world trade essentials may be in order. 

To evaluate this whole picture in a limited space, only the principal 
activities in world trade which have to do with the transportation funce- 
tion or the problems relating to the shipping and receiving departments 
are covered. References to more complete treatments of the subjects 
discussed are given in the notes. The matter of getting the order, having 
it documented with certificates of origin, consular and commercial in- 
voices, and exchange permits oftentimes may face this same traffic 
manager. But these subjects are each a matter for special study. 


Permits and Permission 


No special permit for engaging in international business is re- 
quired of a firm—other than the state and local licenses requirement 
for doing business at the home location. In the handling of world 
traffic, however, there are certain United States permits and licenses of 
a temporary character that were instituted during the war period and 
are still required. Outstanding in this category is the export license 
required on shipments of goods from the United States to destinations 
outside of this ecountry.! 

Simplified, export licenses may be thought of in three different cate- 
gories. First, there is the General License which applies on all ship- 
ments to Canada and to offshore possessions of the United States and 
which applies on the shipments of 85 percent of all goods to other 
countries in the Western Hemisphere, Asia, Australasia and Africa. 
This General License ‘‘G’’ automatically applies without any special 
application or action on the part of the shipper. In the areas it covers, 
the General License amounts to simply a formality of entering the nota- 
tion on the Shipper’s Export Declaration and more recently on the 
railroad bill of lading.? 


* Mr. James is Chief, World Trade Unit, U. S. Department of Commerce, 2609 
Fidelity Building, Kansas City 6, Missouri. 

1 For details on export licenses consult “Comprehensive Export Schedule No 
24”, Office of International Trade, Washington, 1947 and the amendments carried in 
Current Export Bulletins. 

“ee 13 Federal Register 780 for General Permit ODT 16-C, Rev.—I C Part 
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Second is the category of Positive List commodities. These consist 
of approximately 15 percent of all U. S. exports and are the items which 
are in short supply in the United States and elsewhere in the world and 
on which separate licenses are required for shipment outside of this 
country. These short supply items include many food products, build- 
ing materials, copper, lead and other scarce metals, and a few of the 
chemicals including fertilizers. Positive List items are established on a 
quota basis for each country, and regardless of their destination, if they 
are going to a point other than United States Possessions or Canada, 
they must have a license from the Office of International Trade of the 
U. S. Department of Commerce in Washington. 

Third, a new major license category came into the picture on 
March 1, 1948 when exports to the recovery countries in Europe and 
immediately adjacent areas, known as Group ‘‘R’’ countries, were re- 
quired to have licenses. The only general exception to this Group ‘‘R’’ 
requirement is that shipments of commodities valued under $100.00 per 
shipment do not have to have a separate license. In this ‘‘R’’ category 
of licenses, quotas are not established and price criteria, historical par- 
ticipation in the market, ete. are not involved. The Group ‘‘R’’ coun- 
tries are those areas where the United States and other Western Hemis- 
phere countries will be giving and loaning billions of dollars worth of 
essential goods in the next few years to further their recovery. Any 
commercial shipments which come under the ‘‘necessary’’ category will 
undoubtedly be licensed almost automatically. Country Group ‘‘R’’ 
licenses, however, probably will not be available for luxury and non- 
essential items. 

In addition to these three general categories there are special cate- 
gories of export licenses including Special Project Licenses, In-Transit 
Licenses, and exemptions for shipments of Limited Value, Baggage, Gifts 
and Relief. 

Most of the imports into the United States do not require import 
permits. The importation of certain oils, fats and foodstuffs, which are 
under international control, require such import permits from the De- 
partment of Agriculture * and the importation of tin, antimony and cer- 
tain of the metals, which are very short in supply, require import per- 
mits from the Office of Materials Distribution. Speaking in general 
terms, however, better than 95 percent of all U. S. imports do not re- 
quire any type of import permit in order to come into this country.® 


Selection of Routes and Rates 


For the traffic man located in the interior, the choice of the inland 
route to the port is one of his first problems. Since all ports do not 





8U. S. Department of Agriculture, War Food Order No. 63. 

4 Office of Materials Distribution, Conservation Order M-43. 

5 As mentioned above, special documentation is not covered in this article. In- 
formation on certificates of purity, sanitary certificates and invoice requirements is 
available from the local collector of customs and in Customs House Guide, |mport 
Publications, Inc., New York (1947). 
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have steamship service to all parts of the world,® it is necessary to con- 
sider the services which are available, the ocean freight rates for this 
service, and the export freight rates from the point of origin to the port 
or ports which can be used. Also, for many commodities it is necessary 
to give serious consideration to the seaboard handling and storage 
facilities available at the port, so that spoilage or damage to the ship- 
ment will not result through mishandling or neglect. In outlining these 
considerations, the importance of transit time should not be overlooked. 
Where a letter of credit is outstanding against a certain shipment and 
when delays have been experienced in getting the material through the 
plant, obtaining licenses, or obtaining steamship space, the rate or the 
routing may be of far less importance than meeting a specific deadline 
for arrival at the port. The traffic man will, in such cases, need to con- 
sider guaranteed delivery time right along with storage, transfer, sailing 
schedules, and even banking facilities in advising the other departments 
of his company concerning the way the shipment should be handled. 


Documentation 


In getting an export shipment under way, there are two documents 
which are always required: a Bill of Lading for the transportation is 
One essential and parallel to it, the Shipper’s Export Declaration is the 
other essential. The Bill of Lading may be in any of several forms, such 
as a rail or truck bill of lading to the port and then a steamship bill of 
lading beyond, or a through bill of lading from United States origin to 
foreign destination, or an international airwaybill which is in the nature 
of a through bill of lading. As in the case of domestic shipments, bills 
of lading are either ‘‘straight’’ or ‘‘to order,’’ depending on the financi- 
al requirements of the shipment. To certain countries,’ order bills of 
lading are not permitted by governmental regulation. Venezuela, one 
of the better’ known examples of restrictions on order bills of lading, 
provides penalties for the carrier and the shipment if order bills of 
lading are attempted. Currently, order airwaybills are also prohibited 
in airfreight and airexpress shipments because the Convention of 
Warsaw reserves to the shipper the right to change the consignee at any 
time before delivery is completed. Under such circumstances, a negoti- 
able airwaybill can be of very little effect. 

Through bills of lading are available to most of the ports in the 
Orient through United States Pacifie Coast ports and they are also 
available to certain contiguous countries, such as Canada and Mexico. 
In the case of Mexico, however, the usual practice is to use domestic 
billing to the border in the United States and have a customs house 
broker or forwarding agent at the Mexican border arrange for the 


6 Information on steamship services is available by country of destination b 
. = Exporters’ Encyclopedia, Thomas Ashwell & Company, Inc., New Yor 
(! ; 
7See Exporters’ Encyclopedia, Thomas Ashwell & Company, Inc., New York, 
1948, and also International Reference Service releases on “Preparing Shipments 
(|; , Office of International Trade, Washington. 
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clearance of the shipment through Mexican Customs and for its for- 
warding from the border on into the interior of Mexico in order to save 
on import duties and avoid penalties. 

The Shipper’s Export Declaration (Commerce Form 7525-V) is 
made out at the same time as the bill of lading and is delivered, in 
duplicate, to the.carrier. While it is permissible to send the Export 
Declaration direct to the customs office at the United States port of ex- 
portation, it is usually more convenient to entrust this form to the car- 
rier and thus assure its arrival at port simultaneously with the goods. 
The Export Declaration calls for information on the origin and destina- 
tion of the goods, their description, quantity, f. a. s. value and export 
license symbol or number.’ All commodities on the Declaration are 
classified by Schedule B numbers ® and all published reports on exports 
from this country are based upon these Declarations. Classification of 
commodities is used for both census and control purposes, the same 
Schedule B numbers being required in each instance. 

Imports coming into the United States do not usually present the 
same problem for the traffic manager. There is one alternative that he 
must consider and other than the alternative, the traffic manager is 
usually not any more concerned with an import shipment than he would 
be with an inbound domestic shipment into his plant. The alternative 
is clearing customs at the port of first arrival in this country, or having 
the shipment moved in Bond to the interior customs port nearest his 
plant and then having the shipment entered and cleared at that port. 
In using the first of these alternatives, the goods become domestic 
property once the import duties have been paid and the shipment is, 
therefore, in the same nature as any other domestic shipment from the 
port to point of unloading. When in Bond (Immediate Transportation 
without Appraisement) procedure is used,!° the shipment cannot be 
opened or handled by any employee of the receiver. It must be turned 
over to the customs on arrival with seals intact and the proper steps 
taken for filing an import entry and the payment of duties (or furnish- 
ing bond in lieu of duty) before the shipment can be released to the 
consignee. Since the clearing of goods through the customs requires 
experience with the regulations, the services of a Custom House Broker 
are expedient. 

Taxation 


The taxation on the transportation services furnished on export and 
import shipments is subject to different rules and requirements than 
those applying on domestic shipments.'! Where a foreign destination 


8 For applicable rules, see “Regulations for the Collection of Statistics of 
Foreign Commerce and Navigation of the United States,” Bureau of the Census, 
Washington (1946). 

®Schedule B, “Statistical Classification of Domestic and Foreign Commodities 
Exported from the United States,” Bureau of the Census, Washington (1945). 

10 Detailed Treasury regulations on this handling together with all other types 
of entries are included in Customs House Guide, op. cit. 

11See Treasury Regulation 113, “Tax on the Transportation of Property,” 
Subpart E. 
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is shown on an export shipment bill of lading, the three percent trans- 
portation tax applicable on transportation within the United States 
does not apply. If the foreign destination is not shown on the bill of 
lading, it is still possible to claim the same tax exemption by filing with 
the carrier a tax exemption certificate, Form 798, and then within a 
month after actual exportation, filing with the Miscellaneous Tax Di- 
vision of Internal Revenue, Washington, a Certificate of Exportation, 
Form 799, to substantiate the carrier’s granting the original exemption 
from the tax. On importation into the United States, the exemption 
from the transportation tax applies only for transportation taking place 
outside of the United States. Inbound transportation, which is per. 
formed within the United States, is subject to the three percent trans 
portation tax whether the shipment is moving ‘‘in Bond”’ or as domestic 
freight, unless the shipment is being made through the United States 
in-transit to some other country. 


Insurance 


When a traffic manager is called upon to answer new world trade 
problems, one of his first steps should be to find out about the foreign 
freight forwarders who are located in his city and about the insurance 
companies who have representation in his community. Operating under 
the Pomerene Bill of Lading Act, the Cummins Amendment and other 
United States regulations which make the carrier liable for almost every 
loss and damage to his shipment, the traffic manager is very apt to 
forget that in international trade, the steamship companies do not have 
the same liability as do the inland transportation agencies.12 Marine 
insurance is, therefore, not only a desirable protection but it is a neces- 
sary step in assuring that a shipment does not entail undue loss. Most 
freight forwarders are in a position to arrange for marine insurance at 
the same time that they book their steamship space. It is, of course, also 
possible to take out your own open insurance policy whereby the risks 
will be defined and each shipment becomes simply a separate insurance 
certificate under the one open policy. The diversity of insurance risks 
and coverage running from complete warehouse to warehouse protection 
through particular average, general average, to the simple protection 
against war risks will soon convince the traffic manager that he must 
either become acquainted with marine insurance terms, or find a com- 
petent party to advise him in the matter.!% 

Particular average claims, arising out of accidental loss, stranding, 
fire, etc. are quite different from general average claims, arising out of 
the voluntary action of the master of the vessel in protectng the vessel 
itself and the remaining cargo. The risks of war do not terminate with 
the cessation of specific hostilities, since mines, stray torpedoes and local 


12 The Harter Act, 1893. Convention of Brussels, 1922. Carriage of Goods by 
Sea Act, 1936. 

13 For a general picture, see Export and Import Practice, U. S. Department of 
Commerce T. P. S. 175, Washington (1938) pages 86-88. A more detailed discussion 
is carried in Exporters’ Encyclopedia, op. cit. 
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uprisings in various parts of the world are risks which have nothing to 
do with the status of the United States in relation to other friendly 
nations. 

Packing 


The packing of an international shipment has to be considered in 
connection with many factors besides loss and damage through break- 
ing.’* Outstanding points in packing are protection against: (a) Strain 
which may be caused by loading, handling equipment, or shifting in the 
vessel through the motion of the ship. (b) Exposure to wetting from 
ocean spraying and atmospheric humidity must be taken care of by lin- 
ing cases with waterproofing material. (c) Pilferage protection must 
be greater than would be necessary in the United States where reliable 
earriers and handlers are available. Any flimsy cases which can be 
easily pried open must be avoided. (d) Since import duties are often 
charged on a weight basis and since the ocean freight charges are often 
based upon measurement and weight basis, every effort should be made 
to have as little excess packing material as is consistent with strength 
and durability. 

Other considerations in packing are: eliminate advertising material 
from outside of cases since this often assists pilferers in their activities, 
mark cases with stencils and letters at least two inches high, and comply 
with the specific marking requirements of the country of destination 
as to marks of origin and other matters.'® 


Free Ports and In-transit Coods 


Oftentimes a traffic manager can assist the sales or purchasing de- 
partment by suggesting the use of free ports. A free port is an area, 
which for customs purposes, is separated from the remainder of the 
country and is not subject to import duties and taxation while goods 
are being stored or manipulated. No manufacturing can take place in 
a free port, but such things as repacking, sorting, grading, cleaning. 
mixing and exhibiting are permitted in the free port without the pay- 
ment of import duties or without the goods losing the character of their 
original nationality. Through the use of the free port, the traffic 
manager can often utilize to full advantage any steamship space which 
is available to him, obtain the lowest rates, and at the same time have 
goods in position for future orders so that delivery can be made without 
delay. 

Conclusions 


A first step in any new field is to learn the things that need to be 
done and to become familiar with the tools that are available for doing 


14 Modern Export Packing, U. S. Department of Commerce T. P. S. 207, Wash- 
ington (1940). 

15 In this connection, two volumes of the U. S. Department of Commerce can 
be very helpful. Modern Export Packing, Trade Promotion Series No. 207 (1940) 
covers the packing problems and Foreign Marks of Origin Regulations, Economic 
Series No. 62 (1947) covers the marking problems. 
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them. In approaching any international transportation problem, the 
same basic principles apply that govern domestic transportation. The 
big differences which the practitioner will notice are the varying re- 
quirements of diverse governments, the changed liabilities, and the lack 
of any overall regulatory body to codify the rules. When an intra- 
state problem gets so acute that it becomes a burden on interstate traffic, 
we have in the Commission a means of correcting the matter. When 
international transportation is hampered, it is necessary to deal with 
each agency and each government as a separate negotiation, often in- 
volving the realm of politics and pressure to a greater extent than law, 
justice and fair treatment. It can be, and often is, a rugged, highly 
competitive game. 
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Oil Pipe Lines * 
By Sam G. Span 


Introduction 


Pipe lines are used to carry water, gas, and petroleum oils. I 
should, however, like to limit my discussion to oil pipe lines only. 

Pipe lines do not attract as much public attention as other carriers 
for several reasons. The transportation services they perform are 
largely silent and invisible. There are comparatively few shippers 
who use these facilities. Pipe line companies do not advertize for 
business. They don’t sponsor any radio quiz programs. They haven’t 
made any appeals to regulating authorities for rate increases. And so 
they remain largely unknown to the general public. About the only time 
they break into the news is when we have a transportation crisis, such 
as occurred during the war. Then pipe lines come to the foreground 
and reveal their strategic importance in our transport system. 

At some point of its journey from producing wells to refineries 
all crude oil passes through pipe lines. More than 78 percent of all 
erude received at refineries is delivered by pipe; the remainder is de- 
livered by tank vessels and tank cars. In 1946, oil pipe lines accounted 
for over 10 percent of the total ton-miles of all intercity carriers, ex- 
cluding coastwise water carriers for which no data are available. How- 
ever, if you consider only petroleum (crude and refined) traffic, you get 
quite a different picture. I estimated the ton-miles of petroleum traffic 
by all means of transportation for the year 1940, and found that pipe 
lines accounted for 25 percent of the total, railroads, 7.5 percent, 
tankers, 65 percent and barges, 2.5 percent. 


Nature of Oil Pipe Lines 


_There are three essential features of an oil pipe-line system, namely, 
pipes, pumps, and storage tanks. The pipes are joined together to 
form a continuous line from origin to destination. Pumps, placed in 
relays from 30 to 50 miles apart, propel the oil through the line. 
Storage tanks, located at various intermediate stations, serve as reser- 
voirs for any variations in volume which moves into and out of the 
relay stations. Modern closed systems, with synchronized pumping 
rates do not require tanks. Tanks also serve to segregate different 
grades of oil. 

There are three types of pipe lines—gathering, crude trunk, and 
refined trunk lines. Gathering lines gather oil from the different wells 
and bring it to local refineries or to large tank farms for distribution 
beyond by pipe, rail or water. The diameter of these pipes ranges from 
2 to more than 12 inches, but more than 75 percent are from 2 to 4 inches. 

*Lecture presented before members of the Third Annual Rail Transportation 
Institute, The American University, Washington, D. C., March 17, 1948. 
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Crude trunk lines, ranging in diameter from 2 to 20 inches, but pre- 
dominantly 8 inches, carry oil from tank farms to inland refineries hun- 
dreds of miles away, or to ports for further movement by tankers and 
barges. Refined oil trunk lines, ranging in diameter from 2 to 12 inches, 
but predominantly 8 inches, carry refined products from refineries to in- 
land consuming areas or to ports for further shipment by water. 

Trunk pipe lines are now constructed of seamless steel pipe which 
is manufactured in 40-foot lengths. The sectional pieces are welded 
together to form a continuous line of uniform thickness and strength. 
More recently, however, the thickness of pipe is varied between stations, 
depending on pressure. The pipe is wrapped with some weather coat- 
ing material in order to minimize external corrosion and is then lowered 
into a trench some 2 feet below the surface. Operating pressures 
are from 700 to 1500 pounds per square inch, but the predominant 
pressure is 800 p. s. i. The oil moves at a speed of from 3 to 6 miles 
per hour. 


Capacity of Pipe Line 


The capacity of a pipe line system is measured by the throughput 
in barrels per day. It is proportional to the diameter of the pipe 
and pumping pressure. The increase in capacity is more than directly 
proportional to the increase in pipe diameter. For example, under 
the same pumping pressure, a 6-inch pipe can carry more than 5 times 
the volume of a 3-inch pipe; a 12-inch pipe can carry 7 times as much 
as a 6-inch pipe, ete. 

The rated capacity of a pipe line also depends on the viscosity 
of the oil that is being shipped. Gasoline, for example, flows more 
easily than crude or fuel oil. There are many grades of crude and 
refined oils and the speed with which each grade flows through a pipe 
line under a fixed pumping pressure may differ considerably. 

Since the viscosity of fluids changes with temperature, the capa- 
city of a pipe line also depends on the temperature of the atmosphere. 
You can put more oil through a pipe line in the summer than in the 
winter. 

Not all petroleum oils can be shipped by pipe line. Heavy fuel 
oil, lubricating oils, asphalt and road oils, cannot be moved; they are 
too viscous. Pipe lines carry predominantly crude oil, motor gaso- 
line, kerosene and light fuel oils. Some refined oil lines carry as many 
as 8 different grades of oil without any appreciable mixing. 


Life span 


Internal corrosion of pipe lines carrying sweet crude oil is very 
slight; such lines could last indefinitely. For accounting purposes, 
however, the lines which are regulated by the Interstate Commerce 
Commission are depreciated at a rate of 3 to 314 percent. Such lines, 
therefore, are given a service life of 30 to 33 years. Pipe lines carrying 
gasoline and other refined oils, however, are subject to considerable in- 
ternal corrosion. For accounting purposes, these lines are depreciated at 
5 percent per year ; that is, they are allowed a 20-year life. More recently, 
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however, there has come into use a chemical which, if added to the oil 
moving through the line, helps to keep corrosion to a minimum. 


Pipe-Line Mileage 


Oil pipe lines were developed shortly after oil was struck in Titus- 
ville, Pa., in 1859. Six years later the first successful pipe line, 4 miles 
long, was laid in western Pennsylvania. In 1875, a 60-mile, 4-inch 
line was laid from western Pennsylvania to Pittsburgh. The mileage 
grew very rapidly since then. Today we have nearly 149,000 miles of 
oil lines. 

There are approximately 59,500 miles of gathering lines. You 
would quite naturally expect to find them in oil producing areas. 
Texas and Oklahoma account for half of this mileage. Kansas, Penn- 
sylvania, West Virginia and New York have roughly 10 percent each. 
So that 6 States account for about 85 percent of the total mileage. 

Crude trunk lines, like gathering lines, are concentrated in oil 
producing areas. At the end of last year there were some 70,300 
miles of such lines. Half of the mileage is in Texas and Oklahoma. 
Kansas, Missouri, Illinois, Pennsylvania and California together have 
30 percent of the mileage. Hence, 7 States account for 80 percent of 
the total. 

Refined trunk lines serve as distributors of gasoline, kerosene and 
light fuel oils. They are found in 20 States. Last year there were 
19,000 miles of such lines. Except for Pennsylvania, which has about 
20 percent of the mileage, the great majority of these lines is con- 
eentrated in the Middle West. 

Refined oil trunk lines are of comparatively recent development. 
The first such mileage was reported in 1928, when 250 miles were 
in operation. Some of the early refined lines were converted crude 
oil lines. For example, the Tuscarora line, now carrying refined oils, 
was at one time a crude line. When it was demonstrated that pipe 
lines could be built of high pressure seamless steel pipe which could 
be joined together by electric welding and that several grades of re- 
fined oils could be transported through the same line without appre- 
ciable mixing, their growth became very rapid. 


Average Length of Haul 


The average length of haul in gathering lines is 18 miles. In 
1946, crude trunk lines had an average haul of 325 miles, and refined 
lines, 382 miles. Both trunk line hauls were somewhat less than what 
they had been during the war period. The range in trunk-line hauls 
is quite large. Some companies have only 10 miles or less of trunk 
line pipe. Others extend for hundreds of miles. The Plantation line 
from Baton Rouge, La. to Greensboro, N. C., is 978 miles. Great 
Lakes pipe line from Tulsa, Okla. to Minneapolis Minn., is close to 700 
miles. Phillips line from Borger, Texas to Chicago is 950 miles. 
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Regulation 


Prior to the passage of the Hepburn Act of June 29, 1906, oil 
pipe lines, as even today, were owned by large oil producers. These 
lines would not transport oil for hire. This meant, in effect, that 
a producer without a pipe line had to either ship at the prohibitive 
high rail rates compared with pipe line costs, or sell his oil to the pipe- 
line companies. Under this Act, all interstate carriers of oil by pipe 
line were declared to be common carriers and were, therefore, made 
subject to regulation by the I. C. C. As a result of the common carrier 
status, the pipe lines were required to transport oil for any shipper 
who met the conditions of carriage specified in the carriers’ tariffs. 

The degree of regulation of interstate oil pipe lines by the I. C. C. 
differs in several respects from railroad regulation. Pipe lines do not 
have to obtain a certificate of public convenience and necessity for any 
construction or extension of their facilities and services as the rail- 
roads have to do. The I. C. C. does not exercise control over their 
capital securities or inter-corporate relations. The Commission does 
prescribe accounting rules and regulations and requires the pipe-line 
companies to file annual reports containing operating, financial and 
statistical data. They also have to file tariffs and valuation data. 
The Commission has authority over maximum rates and has, on occa. 
sions, ordered carriers to reduce their rates. 

Intrastate lines and intrastate business of interstate lines are sub- 
ject to State regulation. 

Pipe-line companies which report to the I. C. C. represent approxi- 
mately 89 percent of the mileage of all crude oil trunk lines in the 
United States, 66 percent of the mileage of refined oil trunk lines, 
and 75 percent of the mileage of all gathering lines. The lines not 
subject to Commission’s regulation are either intrastate carriers or 
classify themselves as private (not-for-hire) carriers. 


Ownership of Interstate Pipe Lines 


Oil pipe lines are owned or controlled to a very large extent by 
oil companies. Of the 70 pipe-line carriers which reported to the 
Commission at the close of 1946, 51, with 84 percent of the total 
mileage, 94 percent of the total investment in carrier property, and 
almost 96 percent of the total operating revenues, were owned or con- 
trolled by 16 major oil companies which are producers as well as 
refiners of oil. These carriers handled over 90 percent of the volume 
of oil received into the pipe-line system. Another 8 pipe lines, repre- 
senting 2 percent or less of the total mileage, investment, operating 
revenues, or volume, were owned or controlled by smaller oil compa- 
nies. There were 11 pipe-line carriers whose voting stock was suffi- 
ciently widely distributed that no one individual or company com- 
manded a majority. These unaffiliated carriers had 14 percent of the 
total mileage, 5 percent of the investment in carrier property, and 
almost 4 percent of the total operating revenues. They handled 8.5 
percent of the oil carried by all pipe lines. 
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Financial Data of Interstate Regulated Carriers 


The 70 pipe line companies which reported to the Commission in 
1946 had a total investment in carrier property of over $1.1 billion. 
Their operating revenues amounted to $293,600,000, their operating 
expenses, $183,900,000, and their net income, $56,100,000. Most carriers 
have been very profitable. 

The net income of these companies has suffered a sharp decline 
after 1938. This is accounted for primarily by two events. In 1934, 
the I. C. C. started an investigation into pipe line rates on crude oil.? 
It found that most carriers were earning exceptionally high rates of 
return on their rate making value, as determined by the Commission. 
Pure Transportation Company was highest on the list with a return of 
47 percent for 1935. Texas-Empire was next highest with 38 percent. 
The average for 35 companies was 14 percent. As a result of the in- 
vestigation the Commission entered an order which was designed to 
limit the earnings on crude oil lines to a maximum of 8 percent. The 
Commission also found that many of the carriers’ minimum tender 
requirements, which were as high as 100,000 barrels, were unreason- 
able, and that a minimum tender of 10,000 barrels would be lawful. 
In another pipe-line case the Commission ruled that refined oil lines 
should be entitled to a 10 percent return on their rate-making value.? 

The Department of Justice also conducted an investigation of 
oil pipe lines and alleged that many companies had violated the rebate 
provisions of the Elkins Act. By maintaining high tariff rates, the 
oil companies who were shipper-owners of the pipe lines, were able 
to earn huge profits. These profits were distributed as dividends to 
the shipper-owners. This, it was claimed, in effect, constituted a 
rebate on the published rate. Shippers who had no financial interests 
in the pipe lines had to pay the full rate for the use of those facilities. 
Hence, they were at a competitive disadvantage compared with shipper- 
owners. 

Defendant pipe line companies did not contest the charges. Under 
a consent decree entered December 23, 1941, the defendants agreed to 
limit their dividend distributions to 7 percent of the valuation of the 
property. Any excess earnings over this rate had to be earmarked as 
not available for distribution as profits. Both investigations resulted 
in many rate reductions. These rate changes are reflected in the average 
revenue per barrel of oil originated. From 1936 to 1938 the average 
revenue per barrel was 27 cents; from 1939 to 1941 it was 24 cents, in 
1942 it was 23 cents and in 1943 and 1944 it was 22 cents. The re- 
ductions are more marked than indicated by these figures because the 
average length of haul increased during this period. 





1 Reduced Pipe Line Rates and Gathering Charges, 243 |. C. C. 115(1940). 

2 Minnelusa Oil Corporation v. Continental Pipe Line Company et al., 258 1. C. C. 
41, (1944) and Petroleum Rail Shippers Assn. v. Alton & S. R., 243 1. C. C. 589(1941). 

3 United States of America v. The Atlantic Refining Co., et. al., Complaint and 
Final Judgment, District Court of the U. S. for the District of ‘Columbia, Civil 
Action No. 14060, December 23, 1941. 
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Pipe-Line Rates and Charges 


Pipe-line rates and charges are subject to Commission regulation. 
Tariffs contain local and joint rates with other pipe-line carriers. 
Separate charges are made for special and terminal services. The 
tariffs contain rules and regulations governing the conditions of trans- 
port, such as specification of oil, minimum tender, demurrage, recon- 
signment, etc. There are no through joint pipe line—rail or—water or 
—truck rates. However, there are several tariffs on refined oils, notably 
those of Phillips, Great Lakes and Southeastern, which publish pro- 
portional rates. Similarly railroads in some instances publish propor- 
tional rates to pipe line stations for movement beyond. The Texas 
and Pacific, for example, publishes rates on crude oil from west Texas 
to Camps and Longview, Texas, for delivery to pipe lines for movement 
beyond. 


Comparative Transportation Costs 


Generally speaking, the cheapest facility for transporting petroleum 
is the tank ship followed, in order of increasing cost, by tank barge, 
pipe line and tank car. Truck costs are higher than rail costs for longer 
hauls. Hence, if a choice of facilities is available, a shipper would 
first use water carriers, then pipe lines, then railroads. 

All crude oil pipe lines which reported to the Commission in 1939 
averaged 214 mills in cost per ton-mile in trunk line movements that 
year. This figure includes operating expenses, depreciation, all taxes 
except Federal income and excess profits taxes and an 8 percent return 
on depreciated investment. The cost for refined oil lines, allowing a 
10 percent return on depreciated investment, was double that figure. The 
costs of individual pipe-line companies varied considerably, depending on 
their load factors, diameter of pipe, ete. According to the Edwards 
cost formula, Class I railroads in 1939 experienced a cost of 1.1 cents 
per ton-mile for either crude or refined oils, for an average haul of 225 
miles on crude oil and 293 miles on refined oils, chiefly gasoline. Hence, 
rail costs were more than 4 times as high as pipe-line costs for crude oil, 
and more than twice as high for gasoline. Today the spread in costs 
is even greater. 

The differences in transportation costs are naturally reflected in 
rates. The average revenue per ton of crude and refined oils originated 
on pipe lines was $1.58 in 1939. For the same year, the average 
revenue per ton originated on class I roads was $2.05 for crude oil, $4.44 
for refined oils (class 4507), or $4.09 for both products combined. Rail 
rates were roughly 2.5 times as high as the pipe-line rates for con- 
siderably shorter hauls. In 1946, the average revenue per ton on 
pipe lines was $1.43; on railroads it was $3.00 for crude oil, $4.43 for 





1[nterstate Commerce Commission, Bureau of Transport Economics and Sta- 
tistics, War-Built Pipe Lines and the Post-War Transportation of Petroleum, State- 
ment No. 4432 (August 1944), chapter 3. 

2Commodity class No. 450 consists chiefly of gasoline, motor fuel, kerosene, 
benzine, liquefied gas, and refined oil distillates. 
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refined oils (class 450), or $4.17 for both products. Hence, in 1946, 
rail rates were roughly 3 times as high as pipe-line rates. 

These large differences in costs and rates have been mostly re- 
sponsible for the diversion of oil traffic from rails to pipe lines, the war 
period excepted. Rail loadings of refined petroleum oils (class 450), 
which yield most of the revenue from the transportation of all petro- 
leum oils, have been on an almost continuous decline since 1930. In the 
latter year, class I roads loaded 47,000,000 tons. In 1946, the loadings 
were 29,000,000 tons. Class 450 contributed more than two-thirds of 
all the oil tonnage up to 1938. In 1946 this proportion was 53 percent. 

The Federal Coordinator of Transportation, in the mid 1930’s ex- 
pressed the opinion that railroads cou!d achieve even lower costs than 
pipe lines if they handled the traffic in trainload lots. He said ‘‘The 
data indicate that a full tonnage cargo train moving from a single origin 
track to a single destination track, without breaking the train line, would 
do so at a line cost of less than 2 mills per net ton mile, or below the 
average cost of pipe line transportation. ... While the cost of this char- 
acter of rail operation would continue to be higher than the cost of cargo 
water carriers, it would be lower than any form of land transporta- 
tion.’”?! He urged that ‘‘ Arrangements for the handling of crude pe- 
troleum in cargo lots by railroads should be made in the ease of all new 
fields and new construction of pipe lines be avoided. Similarly, gaso- 
line can be handled in full cargo lots more economically and expeditious- 
ly by rail than by pipe line.’’? He further said that the only way the 
railroads can retain their oil traffic would be to make themselves more 
serviceable to the oil industry. 

Refinery operations are geared to a continuity and regularity of 
oil movements in large volumes. The railroads demonstrated their ability 
to meet the transportation needs of the oil industry during the war peri- 
od when they operated solid trainload movements of oil over so-called 
*“‘svmbol routes.’’ Solid trains of both loaded and empty cars were 
moved on fast, uninterrupted schedules. At the height of the tank car 
movements into the East Coast more than 74,000 cars were engaged in 
that service. In July 1943, tank cars delivered more than 1,000,000 bar- 
rels of oil daily. But after the emergency, the railroads returned to the 
pre-war days of handling day-to-day carload movements. 

Not much has been done in the line of following up the Coordinator’s 
recommendations. One exception I know of involves the Texas and 
Pacific Railway which published in December 1946 low rates on train- 
load movements of gasoline from Big Spring, Texas, to Sweetwater and 





0935) Coordinator of Transportation, Freight Traffic Report, Vol. |, p. 103 
2 /bid., p. 112. 
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three other stations in Texas. The rates upply only on lots of 20 tank cars 
or more and were established to meet pipe line competition. The Cosden 
Petroleum Corporation had planned to construct a 4-inch pipe line to 
serve its plant at Big Spring. The Texas and Pacific entered into nego- 
tiations with the oil company and the two parties agreed to conduct a one 
year experiment to see if the railroad could handle this traffic as cheaply 
as it would have cost the oil company to construct and operate the pipe 
line. The experiment was successful. The pipe line has not been built, 
and the railway is continuing to furnish satisfactory service. The rail 
rate on this traffic ranges from 1.44 cents per ton mile for the 65-mile 
haul to Sweetwater, to .66 cents per ton mile for the 282-mile haul to 
Orme. Details are shown in the accompanying tabulation. 


Trainload rates on gasoline from Big Spring, Texas, 
as of February 13, 1948. 


SHORT 
To LINE RATE, IN CENTS PER 
DISTANCE! cwr? TON TON-MILE 
Sweetwater, Tex. 65 4.675 93.5 1.44 
Abilene, Tex. 107 7.15 143.6 1.34 
Orme, Tex. 282 14.3 286.0 0.66 


1T. D. Dodge, I. C. C. 712. 
2 Letter from Cosden Petroleum Corp., 2-13-48. 


While in this instance the railway was able to meet pipe line compe- 
tition it should be noted that the pipe line involved was of small diame- 
ter and limited capacity. It is very doubtful if the railway, under pres- 
ent day high operating costs, could profitably meet the competition of a 
large diameter pipe line. 

Let me illustrate the rail-pipe line competitive position with two 
other comparisons. Early in 1947, there developed a very large demand 
for crude oil by refineries in Illinois and eastern territory. The pipe 
lines serving these refineries were taxed to capacity. It was, therefore, 
proposed to bring in crude oil from west Texas by railroad. 

A reduced rail commodity rate of 32 cents per 100 pounds, not 
subject to tariff of emergency charges (Ex Parte 162) was established 
from Midland, Wink and McCamey, Texas, to Roxana and Wood River, 
Illinois. This rate became effective on June 23, 1947. Owing to in- 
creases allowed under Ex Parte 166, which were applicable to it, the rate 
advanced to 35 cents on October 13, 1947, and 38 cents’on January 5, 
1948. It was allowed to expire on February 1, 1948. The rate per ton 
wile (using 972 miles for short line distance) was 6.58 mills at the 32- 
cent rate, 7.20 mills at the 35-cent rate, and 7.82 mills at the 38-cent 
rate. 

Shell Pipe Line Company’s rate via its predominantly 10-inch line 
from McCamey to Wood River, Illinois, was 35 cents a barrel during 
1947. On January 1, 1948, this rate was reduced to 32 cents.1 On a 


1 This rate is scheduled to expire with June 30, 1948, unless sooner. changed, 
cancelled, or extended. 
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ton-mile basis, the rates during 1947 were 2.47 mills per ton mile, and 
presently they are 2.26 mills per ton mile (using 912 miles as the pipe 
line distance between the two stations). Hence, the ton-mile rate by 
rail was 214 times as high as the pipe line rate during, the summer of 
1947, and 3% times as high during January 1948. The comparisons are 
shown in the tabulation below: 


Rail and pipe-line rates on crude oil from McCamey, Texas to 
Wood River, Illinois, 1947-48 


RATE IN MILLS 
PER TON-MILE 


DatTE Rai RATE! PIPE LINE RATE? Pirg 

From To CENTS PER CWT. CENTS PER BBL. Ral LINE 

6/23/47 10/12/47 32 35 6.58 2.47 

10/13/47 12/31/47 35 35 7.20 2.47 
1/ 1/48 1/ 4/48 35 32 7.20 2.26 

1/ 5/48 =:1/31/48 38 32 7.82 2.26 


! Marsh, I. C. C. 3510, S. 182, item 929. 
* Shell, I. C. C. 171, et. al. Conversion ratio, 310.8 lbs. per bbl. 


In the other case, the Texas and Pacific Railroad published a pro- 
portional rate on crude oil from Midland, Texas to Camps and Longview, 
Texas for delivery to pipe line terminals, the purpose being, again, to 
move more oil north and east where shortages occurred.!' The initial 
rate was 13 cents per 100 pounds, or 5.6 mills per ton-mile (short line 
distance being 466 miles), established on April 26, 1947. The Company 
found that this rate was not compensatory and increased it to 15 cents, 
or 6.4 mills per ton mile, effective September 22. This rate also was 
considered noncompensatory. On October 13, owing to the Ex Parte 
166 increase, the rate became 17 cents or 7.3 mills per ton-mile. Again 
the T. & P. found that this rate was not yielding enough revenue and 
advanced it to 19 cents, or 8.2 mills per ton mile, effective January 1, 
1948. This rate is scheduled to expire in 6 months unless sooner can- 
eelled, changed or extended. 

While, at present there is no published pipe-line rate on crude oil 
from west Texas to Longview, which is in the heart of the oil produc- 
ing territory of east Texas, we did have such a rate during the war 
period. Humble Pipe Line Company published on December 25, 1942 
a rate of 20 cents a barrel on crude from West Texas to Longview, for 
delivery to the ‘‘Big Inch’’ line.2 This rate, which was cancelled in 
1946, applied to a haul of 450 miles. The average rate per ton-mile was 
2.9 mills. There is no reason to believe that this rate would not have 


1 Dodge, I. C. C. 680, S. 48, item 1847. 
2 Humble, I. C. C. 270. 
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prevailed today had the movement not been discontinued. Here again 


we have a direct comparison of rail and pipe line rates for an identical in 
haul and find that the rail rate is 2.2 to 2.8 times the pipe-line rate. of 
Pipe Lines During the War - 
Pipe lines assumed special significance during the war period. The 
17 states along the Atlantic Seaboard normally get over 95 percent of 
their oil by tanker. Another 2 percent is delivered by barge. Pipe lines 
bring in less than 3 percent. Rail shipments into this area are negligi- ti 
ble. When war broke out most tankers were called to war duty. The re 
few remaining ships had to run the submarine menace and many were vi 
sunk. The country was faced with the problem of moving about 1.5 tl 
million barrels of oil daily by overland means of transportation into this be 
area not only for civilian use, but for shipment to the fighting forces of 
overseas. 
The Office of Petroleum Coordinator for National Defense, created 7 
in 1941 (later known as the Petroleum Administration for War), en- h 


tered into negotiations with the oil industry for the purpose, among 
others, of solving this transportation bottleneck. So far as pipe lines 
were concerned, a program was agreed upon which called for the com- 
pletion of 35 major projects involving 13,683 miles of pipe line. Of this p 
mileage 10,000 miles consisted of new construction, while the remainder ty 
consisted of reversals and conversions of existing lines. The total cost 0 
of this program was estimated at over $288 million of which the Govern- fi 
ment spent $161 million and industry, $127 million. v 

The most famous part of this program was the construction of the 1 
‘*Big’’ and ‘‘Little Inch’’ pipe lines, both Government financed. The t 
‘*Big Inch’’ pipe line was the largest undertaking in pipe line history. § 
It extended from Longview, Texas, to New York and Philadelphia. It ( 
measured 1254 miles of main line 24-inches in diameter and 224 miles / 
of distribution and feeder lines. It carried crude oil to refineries in ’ 
the New York and Philadelphia areas at the rated capacity of 325,000 y 
barrels per day. The section from Longview to Norris City, Illinois, 
was completed in January, 1943, and the entire line to the East Coast 
was opened in August of 1943. The ‘‘Little Inch”’’ line extended from 
Port Arthur, Texas, to Linden, N. J. It measured 1475 miles of 20-inch 
main line and 239 miles of feeder and distribution lines and had a rated ' 
capacity of 235,000 barrels per day. It carried refined products only. 
The entire line was opened for service in January, 1944. Both lines 
functioned almost uninterruptedly until closed down in October, 1945, | 
after having delivered more than 367,675,000 barrels of crude oil and 
oil products. These lines were subsequently converted to carriers of 
natural gas. 

The ‘‘Big Inch’’ made history in another respect. It demonstrated 
the ability of large diameter pipe lines to compete with ocean going 
tankers. The operating costs, including depreciation, of the ‘‘Big Inch”’ 
line, when working at capacity, was estimated at approximately 12 cents 
a barrel, which was the approximate cost in 1944 of shipping a barrel of 
erude oil by modern tanker from the Gulf Coast to New York. 
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The completion of the P. A. W.’s pipe-line program resulted in 
increased deliveries of oil to the East Coast. Starting with 3.5 percent 
of the total volume delivered in 1941, the pipe-line percentage increased 
to 9.9 percent in 1942, 19.2 percent in 1943, 38.7 percent in 1944, and 
40.0 percent through the first half of 1945. 


Oil Shipments by Railroad 


It would be unfair to close the discussion of the wartime transporta- 
tion of oil without mentioning the tremendous contribution made by the 
railroads. During 1942 and 1943, when tanker transportation almost 
vanished and the pipe line program was being rushed to completion, 
the rail carriers assumed the burden of getting oil to the Eastern Sea- 
board. From July 1942 to June 1943, the railroads delivered 70 percent 
of the total volume shipped into this area. 

The railroads reduced their rates on this traffic by about 50 percent 
in the case of crude, and 25 percent in the case of gasoline, fuel and 
heating oils. 

Pipe Line Construction Since the War 


Since the close of the war the oil industry has embarked on a large 
pipe line expansion program. During 1946 and 1947, 3400 miles of new 
erude oil lines and 4,000 miles of new products lines were placed in 
operation. Among the completed crude oil trunk lines are: Gulf Re- 
fining Company’s 481-miles of 8- to 14-inch loops on its oil line from 
west Texas to Port Arthur, Texas; Standard of California’s 176-mile 
18-inch line from Kettleman Hills to Los Medanos, California. Among 
the completed refined oil lines are: Standard of Indiana’s 662-mile 
8- and 10-inch line from Joliet, Ill., to Fargo, N. D., Sinclair Refining 
Company’s 225-mile 6-inch line from Corpus Christi to San Antonio, 
Austin, and Bryan, Texas; Sinclair’s 400-mile, 6-inch line from Detroit, 
Mich., to Steubenville, Ohio; Phillips’ 163-mile 6-inch line from McKee, 
Texas to La Junta, Colo.; Socony-Vacuum’s 375-mile 8-inch line from 
Paulsboro, N. J., to Midland, Pa.; and Great Lakes 600-mile 8-inch line 
from Drumright, Okla., to Sioux Falls, S. D. 

At the close of last year over 4000 miles of crude and refined oil 
lines were either under construction or authorized for construction. 
The difficulty of getting pipe supplies has slowed down and postponed 
several large projects. Among those being considered is a 1,000-mile 
20-inch erude line from Midland, Texas to Wilmington, Calif. We may, 
therefore, expect to see a further expansion of oil pipe lines in the next 
few years. 











National Aviation Policy 
REPORT OF THE CONGRESSIONAL AVIATION POLICY BOARD 
Reviewed by Homer S. CARPENTER * 





The Congressional Aviation Policy Board, formed pursuant to 
Public Law 287 (80th Congress), was made up of members of both 
Houses of Congress. It conducted an investigation contemporaneously 
with that of the President’s Air Policy Committee to ascertain and give 
expression to the principles which control and the means of achieving 
a National Air Policy which will provide national security and domestic 
efficiency at a cost short of national bankruptcy. The basic concepts of 
such policy are: 


1. Coordination of cost of program with all other costs of govern- 
ment. 

2. Maintenance of military air power at a level sufficient to control 
the air spaces of the United States, its possessions, Territories, 
bases and occupied lands wheresoever, and to retaliate in over- 
whelming force for any attacks against the United States or any 
friendly government with which it is allied for mutual defense 

3. Scientific research to assure leadership of the United States in 
technical aeronautical development. 

4. Development and maintenance of facilities of air navigation to 
accomplish maximum safety and certainty in air commerce and 
military operation. 

5. Maintenance of the aviation industry in degrees of production 
and expandibility to meet requirements of the military air forces 
in an emergency. 

6. Promotion and fostering of domestic and foreign air commerce of 
the United States until it reaches a capacity stature to constitute 
it a logistical air arm of the national defense establishment. 

7. Encouragement of local airport operators, aircraft sales and 
service companies, flying and trade schools, and private owners 
and pilots of aircraft. 

8. Complete coordination between and among all phases of national 
air power. 

9. Establishment of an aeronautical educational program through- 
out the public school system. 


To accomplish these basic concepts the Congressional Aviation 
Policy Board submitted a report which consists of 92 separate recom- 
mendations. Its recommendations were grouped under five designated 





* Mr. Carpenter is a partner in ae firm of Turney, Carpenter & Turney. He is 
a member of the Association of I. C. Practitioners. Mr. Carpenter's review of 
the report by the President’s Air Policy Committee appeared in the February, 1948 
issue of the JouRNAL. 
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parts of the report. Some of the recommendations are of technical 
interest only while others are of such specific application as to make them 
of small interest except to government and commercial people who are 
intimately connected with some affected phase of the National Security 
Program or the aeronautics industry itself. Accordingly this neces- 
sarily summary review will mention only those recommendations which 
are of general interest or which relate to administrative policies, re- 
flecting in large part the reaction of the writer. 


Part | 
COMBAT AVIATION 


The Board was critical of the failure of the Joint Chiefs of Staff 
to draft a unified plan of action. As a result of such failure the Board 
confessed its inability to ascertain the requirements of the nation for 
combat aviation power to meet an emergency. In the absence of a 
unified plan of action the Board itself estimates needs upon the basis 
of two plans. Plan A ealls for an initial strength of 35,041 aircraft— 
sufficient to mount an effective, continuing and successful air offensive. 
At the level-off period in 1953 the plan would necessitate an annual 
procurement program of 111 million air-frame pounds. Plan B calls 
for a sufficient force to withstand an initial blow, to form the basis for a 
strong defense, and to provide effective retaliation but without a reserve 
sufficient for sustained offensive action. The needs under Plan B call 
for an annual procurement program of 63 million airframe pounds. 
Under Plan B aircraft production would require one year longer than 
under Plan A to attain volume sufficient to cope with attrition. 

The magnitude of each plan can be appreciated by comparing 
the total input under the present situation from both new production 
and withdrawal from war surplus. That total input is 64 million pounds 
of which only 21 million is provided by new production. Even if Plan 
B is adopted present production must be trebled by 1950 since the war 
surplus will be exhausted by that time. 

The budget effect of the program is staggering. The present 
national budget totals $37.7 billion. Under Plan A the national budget 
would reach a peak in 1952 at $47.2 billion, leveling off after 1953 at 
$45.4 billion. Under Plan B, the peak would be reached in 1951 at 
$45.4 billion leveling off after 1953 at $41.5 billion. 


Part Il 
AIR TRANSPORT 


Proceeding on the proposition that civil and military aviation are 
indivisible in assessing total military strength, the Policy Board con- 
cludes that the air transport industry and military aviation must fit into 
a single pattern. Accordingly it is recommended that the existing pro- 
gram for air traffic control by electronic airway aids be speeded. The 
adoption of such aids will permit 95 per cent on-time operation as com- 
pared to the present 46 per cent experience of the airlines. Regularity 
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and dependability of schedules is a necessity if air transport is to develop 
and become self-sufficient. 

Similarly the Board recommends extension and modernization of 
weather reporting, airport construction, and safety regulations. Also 
recommended is a change in the Civil Aeronautics Act of 1938 by giving 
the Civil Aeronautics Board authority to regulate contract carriers. 

As a further step to strengthen air transport it is recommended 
that all first class mail go by air if savings in time result. Additionally 
it is recommended that an air parcel post system be established. 

The Board recommends that there be no change made in the present 
law respecting the entry of other forms of transportation into air com- 
merce. 

The Board finds that an orderly development of policies dealing with 
air cargo operations should be expedited in recognition of its importance 
to the national economy and security. 

Congress should give early consideration to the repeal of the trans- 
portation tax which was imposed during the war for the purpose of 
discouraging travel. Travel now should be encouraged. 

Early action should be taken to protect the aeronautics industry 
from discrimination by reason of multiple taxation by the States. A 
bill on this subject is already before Congress. 

Aeronautical education should be provided in all levels of schools— 
primary to university. 


Part Ill 
AIRCRAFT MANUFACTURING 


Since the nation cannot afford to maintain constantly an air force 
of war-time size, the National Air Policy must provide for expanding air- 
craft production when needed. That means that sufficient peace-time 
contracts must be let to assure maintenance of production potential. 
There also must be continuous research and development. These are 
basic necessities. Beyond them the Board recommends, inter alia, that a 
comprehensive allocation plan be drawn in order to assure adequate ma- 
terials and manpower to the aircraft industry. Additionally, the Board 
noted that military purchases account for 90 per cent of total production. 
It recommends that the Government adopt now a procurement program 
which will give stability to aircraft manufacturing, thereby enabling the 
industry to maintain a nucleus staff which may be rapidly expanded. 
That program should be based upon a succession of five-year procure- 
ment programs, each of which is supported by a single appropriation of 
money, thereby giving assurance of the completion of each five-year pro- 
gram. 


Part IV 
RESEARCH AND DEVELOPMENT 


An air force, to be effective, must consist of the most advanced type 
aircraft in the world. Under present practice only about 7 per cent of 
Government aeronautical expenditures goes for research and develop- 
ment. The Board found this is unreasonably low in view of the utter 
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dependence of all other phases of procurement upon research. The Na- 
tional Security Act of 1947 provides the necessary legislation for re- 
search and there is already in effect a National Aeronautical Research 
Policy which is adequate to the purpose to be served. The Board makes 
several recommendations respecting unification and coordination of 
efforts under existing plans and law. 


Part V 
GOVERNMENT ORGANIZATION 


The greatest essential to stability of the aviation industry is a firm 
Government policy capable of adjustment to meet changing circum- 
stances. The existing basic governmental structure is sound. What is 
needed is (1) an adequate statutory basis for inter-agency coordination 
and cooperation; (2) clarification of overlapping responsibilities and 
elimination of bickering between the Civil Aeronautics Board and the 
Civil Aeronautics Administration and their staffs; and (3) an independ- 
ent agency, concerned with safety, to investigate aircraft accidents. 

To accomplish the coordination of agency functions the Board rece- 
ommends that the existing Air Coordinating Committee, which operates 
pursuant to Executive Order, be revitalized through legislation. At 
present the Committee can make decisions only by unanimous vote and 
has no authority to enforce them, relying principally upon negotiation 
with the affected agencies to accomplish its ends. The Board recom- 
mends a statutory basis for the Committee with decisions by majority 
vote of the Committee members. The Board also recommends that there 
be established a standing Joint Congressional Committee on Aviation 
Policy which would review and analyze biennially the air defense and 
commercial capabilities of the United States. 

To accomplish the clarification and redefinition of the functions of 
the Civil Aeronautics Administration and the Civil Aeronautics Board, 
the Board recommends that the former be abolished. Its administrative 
and enforcement functions relating to aircraft and airmen should be 
transferred to the Civil Aeronautics Board. The functions of the Civil 
Aeronautics Administration relating to the development and operation 
of Federal airways should be transferred to an ‘‘Office of Civil Avia- 
tion’’ to be set up in the Department of Commerce. The Civil Aero- 
nautics Board should continue to have five members, should be freed of 
all ties to the Department of Commerce, and should, by appropriate 
amendment to the Civil Aeronautics Act of 1938, be empowered to dele- 
gate such of its functions as it deems proper to individual members, 
panels, and members of its staff with a right of discretionary appeal to 
the Board. Route and rate decisions, however, are to be by a majority 
of the Board. 

The Civil Aeronautics Board should be relieved of its duties respect- 
ing investigations of accidents and those functions should be transferred 
to a new independent agency. There should be a single director in 
charge of this agency. He should submit reports and recommendations 
to the new Air Coordinating Committee. The latter agency should pro- 
vide a special subcommittee, to assist the Director in his activities and 
to implement his recommendations. 





Transportation As It Affects The European 
Recovery Program 
REPORT OF THE HOUSE SELECT COMMITTEE ON FOREIGN AID 
By WarreEN Price, Jr.* 


On March 4, 1948 the House Select Committee on Foreign Aid 
submitted a comprehensive report (Preliminary Report 17, House Re. 
port No. 1504, 80th Congress, 2nd Session) dealing with the general 
subject of transportation as it is connected with the European Recovery 
Program. Part 1 of the report is concerned with United States domestic 
transportation, Part 2 with ocean shipping, and Part 3 with European 
inland transport. This analysis will cover the highlights of the Com- 
mittee’s discussions and recommendations under each of these parts. 


PART 1. THE EUROPEAN RECOVERY PROGRAM AND UNITED STATES 
DOMESTIC TRANSPORTATION 


According to the Committee the current shortage of freight cars is 
the principal domestic transportation problem facing the European Re- 
covery Program. Although the box car shortage to date has not pre- 
vented the United States from reaching its export goals, serious difficul- 
ties are anticipated next year unless the situation is remedied. The coal 
ear shortage has already resulted in a serious reduction in the monthly 
exports of coal, and the tank car shortage, while not directly restricting 
petroleum exports to an important degree, has caused difficulties in 
distribution of petroleum to American users and has led to demands 
that exports be curtailed or cut off. 

The Committee attributes the decline in number of rail cars in the 
first instance to the failure on the part of the railroads to realize the 
probable magnitude of box car demands and to order equipment suffici- 
ent to meet these demands. Since late 1946, when the railroads finally 
began placing heavy orders for ears, the car building industry has found 
it impossible, for a variety of reasons, to bring production up to the eur- 
rent target level of 10,000 cars a month. Inasmuch as retirements of 
over-age and war-worn equipment have been approaching 7,000 cars a 
month, no headway has been made in increasing our car population. 
Even if a production goal of 14,000 cars a month is set for next year, as 
now being discussed, the Committee believes that the increase in our rail 
ear supply will be painfully slow. 

- Although cars are now being utilized more intensively than before 
the war, the Committee is of the opinion that further improvements are 
pessible and points out that if as much as half a day could be cut from 
average turn-around times it would be the equivalent of adding some 
80,000 cars to the total car population. 


* Mr. Price is Attorney for Waterman Steamship Corporation, and a member 
of the Association of I. C. C. Practitioners. 
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The Committee discusses the possibility of affording some relief to 
the railroads in connection with the export program by shifting domestic 
movements to other forms of transportation. A revival of coastwise and 
jntercoastal shipping to prewar levels, for example, would relieve the 
railroads of a substantial volume of their tonnage as would a greater 
utilization of barges for the movement of bulk items such as sand and 
cement. The Committee points out, however, that inasmuch as the prob- 
lem will be most acute in the year 1948 there is no time for complicated 
readjustments of the freight rate structure or further construction of 
elaborate new equipment to reduce the costs of handling «water-borne 
cargo; that any action on this problem would have to be of an interim 
emergency nature to be of any timely benefit. 

The Committee refers to suggestions that have been made that, in the 
absence of an improvement in the rail situation in the near future, more 
stringent controls be applied to force the use of whatever equipment is 
available for the most essential needs. It states that the railroad indus- 
try is against the imposition of any priority regulation and is of the 
opinion that because of the complexity of the pattern of car use any such 
regulations would be more likely to reduce than increase rail efficiency. 
The Committee points out that no general priority system was adopted 
even during the war, although military shipments, etc. were given special 
treatment. 

Public Law 395 (Dec. 30, 1947) permits voluntary agreements, un- 
der suitable safeguards and protected against antitrust action, that are 
comparable to wartime arrangements. The Committee believes that 
substantial transportation savings may be possible through voluntary 
agreements of various types between shippers as well as between car- 
riers. As an example, the Committee refers to War Production Board 
orders issued during the recent war under which shippers of cement and 
chemicals using tank cars were permitted to avoid cross-hauling by an 
exchange of customers. 


Recommendations 


The Committee’s principal recommendations with respect to do- 
mestic transportation are that: 


1. The existing export licensing procedure which insures the orderly 
movement of coal to ports, and which was recently extended to Febru- 
ary 1949, again be renewed after that date and located in the new for- 
eign aid agency ; 

2. All necessary steps be taken to secure the production in the near 
future of 14,000 freight cars per month. If necessary the Government 
should make mandatory allocations of steel to car builders and, if it 
develops that car builders are using excessive amounts of steel for other 
purposes, it may be necessary to impose mandatory controls upon them; 

3. The pending requests of the railroads for a permanent rate in- 
crease be disposed of by the Interstate Commerce Commission at the 
earliest possible date in order to remove uncertainties concerning reve- 
nues, which uncertainties may be interfering with repair programs and 
operating efficiency ; 
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4. Some Federal agency be designated to follow the progress of rai] 
transportation, to communicate to the permanent railroad agencies the 
Government’s views as to the relative importance of different commodi- 
ty movements, to expedite particular movements, and in general to e¢o- 
ordinate the various forms of transportation. The Committee believes 
that main reliance should be placed on voluntary action of existing 
mechanisms, including the Interstate Commerce Commission, the As. 
sociation of American Railroads and the individual railroads, although 
direct control powers may be needed if the present situation further 
deteriorates. 

5. Vigilance be maintained in the administration of ODT Orders 1 
and 18-A requiring the loading of rail equipment with minimum quanti- 
ties of freight. 

6. Measures be taken to relieve the strain on particular transporta- 
tion, including: A. rapid pipe line construction in the United States; 
B. expedition of the construction of the trans-Arabian pipe line; C. in- 
creasing tanker construction, both here and abroad. 

7. The Maritime Commission’s authority to charter vessels to domes- 
tic operators at low rates for coastwise and intercoastal service be ex- 
tended to avoid the withdrawal of vessels from these services. In this 
connection the Committee recommended that the Interstate Commerce 
Commission continue to explore the possibilities of a rate structure that 
would stimulate further expansion of intercoastal operations. 


PART 2. THE EUROPEAN RECOVERY PROGRAM AND OCEAN SHIPPING 


The Committee states that although there is no question that suffici- 
ent dry cargo ships are available to take care of any needs that may 
arise under the recovery program, the principal point in controversy 
concerns the question of whose ships are to get the business. On the 
one hand, it is urged that provisions should be written into the recovery 
program legislation requiring that all cargoes financed under the pro- 
gram be carried in American flag vessels. The proponents of these 
provisions argue that United States national interests require the preser- 
vation of a healthy and active American merchant marine and that our 
national security requires that we have available in case of emergency 
a large fleet of vessels and a large reserve of trained seamen to man them. 
At the other extreme, it is urged that a large number of American owned 
vessels be transferred to foreign countries by sale, charter or gift. For 
example, the State Department proposed the sale of 200 ships and the 
charter of another 300 ships to foreigners. The principal argument ad- 
vanced in favor of this procedure is that it would result in a saving in 
dollar costs to the importing countries and indirectly to the United States 
taxpayer. The Committee also refers to intermediate proposals, as for 
example that of the Harriman Committee, which has recommended that 
no restrictions be placed on the vessels to be used in moving relief cargo 
but that no further dry cargo vessels be transferred to foreign flag ex- 
cept in exchange for corresponding reductions in foreign ship construc- 
tion. 
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With respect to tankers, the report states, the problem of whose 
shipping is to carry the available cargo is much less acute than with 
respect to dry cargo vessels. However, despite the fact that in normal 
times American flag tankers are not considered particularly competitive 
with foreign flag tankers, there is nevertheless strong opposition in 
some quarters to the transfer to foreign flag of excess American tankers. 


Recommendations 


The Committee’s principal recommendations with respect to Ocean 
Shipping are that: 


1. The Congress specifically provide in ERP legislation that no arbi- 
trary restrictions are to be placed on the division of cargoes to be 
carried among vessels of various flags. The Committee is of the 
opinion that any attempt to require that a specific percentage of the car- 
go be carried in United States vessels will increase the cost of the pro- 
gram, increase the difficulties of administration and render the coordina- 
tion of rail and water transport more difficult. 

2. The Ship Sales Act be extended for at least 2 years beyond 
February 1948 to permit continued Government operation and charter 
of both dry cargo and tanker vessels. 


(Note: Since the Committee’s report was prepared Congress has ex- 
tended the Merchant Ship Sales Act of 1946, with certain amendments, 
to March 1, 1949). 


3. The Ship Sales Act be amended to authorize the Maritime 
Commission to offer bulk cargo vessels under bareboat charter to foreign 
operators. According to the Committee, this would, first, reduce the 
dollar freight cost to the importing nations and to the United States 
taxpayer; second, retain in the hands of the U. 8. Government ultimate 
control over tonnage which may be needed in time of emergency ; third, 
permit the Maritime Commission to prevent any bulk cargo vessels 
transferred abroad from engaging in cut-throat competition with the 
established lines. 

4. Before entering into such charter arrangements with foreign 
countries the United States Government should negotiate with the 
governments concerned for some reduction in their dry cargo shipbuild- 
ing program. This will effect a conservation of foreign steel supplies, 
manpower, ete. which could be utilized for other purposes. 

5. The number of vessels to be chartered foreign should depend 
upon the rate at which vessels can be transferred to foreign flag without 
withdrawing a large number of vessels from operation for repair and 
resurvey at one time. The number of United States owned vessels under 
charter for foreign flag operation should not be increased after July 1, 
1949 and should be gradually reduced as the volume of bulk cargo move- 
ment falls off. 

6. Immediate attention be given to ways in which the United 
States may maintain a reserve of trained merchant seamen capable of 
manning our reserve fleet in time of emergency. 
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7. The participating European countries be encouraged to expand 
their tanker production above presently planned levels in view of the 
prospective shortages of tankers to meet war requirements. 

8. A vigorous new program of American tanker construction be 
launched at the earliest possible moment, the tankers so constructed to 
incorporate national defense features. When the American tanker 
fleet substantially exceeds United States requirements, additional tankers 
of the older and slower types should be offered for sale to foreigners. 

9. The Maritime Commission maintain a working reserve of at 
least 100 bulk carriers for ready availability. This would permit 
flexibility and the availability of tonnage to meet changing requirements. 

10. The Maritime Commission’s authority to sell war-built dry cargo 
vessels be renewed to permit disposal to foreign countries of such surplus 
coastal type ships as remain available. The Committee states that 
these vessels, which are non-competitive with American ships, are badly 
needed in European waters. 


(Note: The Act continuing the Merchant Ship Sales Act of 1946 to 
March 1, 1949, which apparently was enacted after the Committee’s 
report was prepared, specifically forbids the Maritime Commission to 
make any further sales of war-built vessels to foreigners.) 


11. Should it be decided that the transfer program herein recom- 
mended by the Committee is unwise for national defense reasons or 
that for the same reasons the carriage of a larger proportion of the 


recovery program in American vessels should be required, the additional 
cost of such provisions should be made a part of the defense budget and 
not of the recovery program appropriation. 


PART 3. EUROPEAN INLAND TRANSPORT UNDER THE RECOVERY PROGRAM 


The Committee finds that the European transport system was 
seriously disrupted by the war, not only because of the destruction of 
physical facilities but also because of the interruption of the organiza- 
tional machinery essential to international commodity movements. In- 
sofar as physical facilities are concerned the Committee considers it 
probable that all participating European countries, except western 
Germany, can produce sufficient rail equipment for their own use with- 
out any importations from the United States. However it appears 
that the importation into Germany of a minimum of 20.000 freight cars 
during the next year or so will be necessary if expanding levels of 
production of coal and other commodities are to be maintained. The 
Committee points out that a breakdown of the German transport 
system could result in the crippling of the entire European program 
since German coal and steel will be essential elements in the recovery of 
almost all of the European industries. The Committee believes that 
highway and waterway equipment can be produced in sufficient 
quantities within European countries to supply their demands. 

In the organizational field, the Committee stresses the necessity for 
the resumption of international arrangements to facilitate a free flow of 
commerce among the various European countries. 
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Recommendations 


The Committee’s principal recommendations with respect to Euro- 
pean inland transport are that: 


1. The United States do everything in its power to encourage the 
maximum production of transportation equipment in Europe, includ- 
ing the assignment of top priority to materials for such equipment and 
the furnishing of technical advice and assistance. 

2. The United States produce for European use a minimum of 
20,000 freight cars by July 1, 1949. 

3. Instead of furnishing Germany with the 20,000 new freight cars 
above referred to, such cars be offered to other western European 
countries, principally France, provided that these countries in turn 
will undertake to supply to Germany a somewhat larger number of 
used, but serviceable, cars and will agree to drop all further claims to 
German cars as reparations. 

4. No rail passenger cars be supplied Europe during the 4-year 
period of the program in the absence of compelling evidence, not now 
available, demonstrating their urgent need. 

5. The United States urge that each of the European countries 
reexamine its railroad rate structure in relation to rates for highway 
and water transport to insure that rates are such as to stimulate the 
maximum use of the most efficient transportation facilities. 


6. The United States exercise continued pressure for the negotiation 
by the countries concerned of a permanent international trucking con- 
vention, which convention would provide for the abolition of financial 
and procedural barriers to the international movement of trucks and 
for the standardization of regulations, traffic rules, etc. 


(Note: Notwithstanding the Committee’s recommendation numbered 1 
under Part 2 above, the European Recovery legislation finally enacted 
by Congress, and approved by the President on April 3, 1948, includes 
a provision to the effect that as far as is practicable at least 50% of the 
commodities shipped abroad under the program shall be transported in 
U. S. flag vessels, to the extent that such vessels are available at market 
rates. 

The final Congressional enactment contains no provision for the 
charter of U. S. vessels to foreigners, contrary to the Committee’s 
recommendation numbered 3 under Part 2 above.) 











An Independent Commission 
By C. R. Hiuyer * 


The pending legislation in Congress to create an Executive Depart- 
ment of Transportation with a Secretary of Transportation, in which 
the Interstate Commerce Commission is to be subordinated, creates an 
issue of profound concern to our Association of Practitioners. 

My discussion of this subject follows under the following headings; 
Historical; The legal basis of the Commission; The genesis of the move 
ment to create the new Department; Analysis of the proposed bills and 
their lawful status. Finally, the Supreme Court’s strong approval of an 
independent Commission; with suggestions for its defense at this crisis, 


Historical 


In considering the present proposal to subordinate the Interstate 
Commerce Commission to the Executive Branch of Government, prob 
ably not many of you know that that is the way the Commission was 
originally established. Section 18 of the Act of February 4, 1887, placed 
the Commission in the Interior Department. Under that Section, the 
Secretary of the Interior approved the personnel of the Commission, 
and the Commission submitted its Annual Report to the Secretary of 
the Interior upon whose approval it was sent on to Congress. The first 
two Annual Reports followed this course. 

The Act of March 2, 1889, changed the law eliminating the Interior 
Department, and the independence of the Commission, a controlling 
factor in its success through the years, began. 

Just how this change came about is not clear. One of the respon- 
sibilities of the Commission is to recommend legislation. An examina- 
tion of the first two Annual Reports fails to disclose that the Commis 
sion recommended this change openly. It is possible that because such 
a recommendation would have to be approved by the Secretary of the 
Interior, is the reason the change was not mentioned in the Annual Re 
ports. It is certain that Chairman Cooley, being the outstanding 
authority on the subject of Railroad Regulation of that day, had per- 
sonal approach to members of Congress, and this fact made a formal 
request unnecessary, thus avoiding any embarrassment. 

But the long struggle of the Commission for independence was just 
begun. The federal judges (themselves quite independent) seemed to 





° Mr. Hillyer is an Attorney-at-Law with offices at 135 South La Salle Street, 
Chicago. Address before the Chicago Chapter, March 5, 1948. 


(Editor’s Note: In the hearings on S 1812 which were conducted by a subcom 
mittee of the Senate Committee on Interstate and Foreign Commerce in March, 
1948, testimony was received from certain of the Governmental agencies and other 
interests. Testimony has not yet been given by the Practitioners’ Association, nor 
has the Interstate Commerce Commission been heard. It is planned to carry a 
resume of the testimony and to reprint certain of the statements in the JouRNAL 
when the Senate Subcommittee concludes its hearings.) 
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think that they were at liberty to substitute their views for those of the 
Commission. Finally it was decided by the Supreme Court in 1896 
that the Commission really had no power to regulate. From 1896 to 
1906 the Commission marked time. So far, there was no independent 
Commission. 

At the turn of the century President Roosevelt (Theodore, that is) 
adopted as his No. 1 policy the creation of an independent Commission 
with power to fix rates by its order. Under this Roosevelt law of 1906,! 
the real independence of the Commission arrived, after twenty years, 
since 1887. That law was fully sustained by the Supreme Court. 

The new Commission, under such leaders as Commissioners Lane, 
Prouty, and Clements, really began to function. There are only ten 
volumes of Commission reports during the first twenty years, and they 
are made up of recitals of unsuccessful efforts under the fourth section, 
ete. There have been years since then with ten volumes in a single year, 
filled with real regulatory decisions. 

The next attack upon the independence of the Commission was the 
ereation of the Commerce Court. That law at first even attempted to 
prevent the Commission from defending its own orders in court, but 
fhis was corrected by amendment only after strong efforts of the Com- 
missioners above named. The Commerce Court was shortly abolished by 
statute for reasons known to us all. Thus was the independence of the 
Commission again restored. 


The Commission Form 


Where did the idea of a Commission originate? It is clear that 
Congress did not invent it. 

It is an American tradition that the States should act as a laboratory 
for experiment with regulative and social legislation. It is a good 
tradition. Some experiments when so tested have been abandoned. 
Others have proved good and in some form adopted nationally or by 
all of the states acting individually, for the purpose of uniformity. 

Applying the foregoing thoughts to the regulation of railroads, 
it may be a first impression that the rule worked backwards. That is to 
say, that the federal regulation of railroads set the pattern for the 
states. But this is not true. 

In 1886, 30 states and territories all had some regulation of car- 
riers, and the Commission system had been adopted by 25 states. Some 
of those state Commissions date back to 1844 (New Hampshire). I have 
a list of them with their dates of origin. 


The Legal Basis of the Commission 


The legislative history resulting in the Act of 1887, discloses that 
Congress gave lengthy consideration to the question of the nature of the 
tribunal to be created and its proper place in our scheme of Government. 

They determined that a Court was quite out of the question as the 


1 Hepburn Act. 
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chief duties of the Commission, as then constituted, consisted of in- 
vestigations of complaints and upon its own initiative, and recommenda- 
tions to Congress, all quite foreign to a Court. The orders of the Com. 
mission affect the entire public and not just the parties before it as do 
the orders of a Court. 

The Commission has been criticized from time to time for more or 
less usurping the powers of a Court. In 12 I. C. C. 398, the Commission 
in an unguarded moment, said: ‘‘There is an analogy between the 
jurisdiction of the Commission and that of a Court of Equity.’’ This 
was forty years ago and would hardly be repeated today in the light of 
decisions to the contrary. 


‘‘The Commission is not a Court of Equity, but an administra- 
tive body charged with the enforcement of a particular statute.’’ 
Sprigg v. B. & O., 8 I. C. C. 443. 


‘‘The Commission has no common law or equity jurisdiction.’ 
Page 1710 I. C. Acts Ann. Lanning Harris Case, 15 I. C. C. 37. 


‘*The Commission’s powers are not those of a Court of Equity.”’ 
Western Stock Yards Case, 87 I. C. C. 4. 


A Court has said that what the Commission undertakes to find as to 
the law may be interesting, but is not important. 

It is commonplace to read or hear attempts to describe the Com- 
mission in terms of one of three branches of Government, legislative, 
executive or judicial. It has been called quasi-legislative, quasi-judicial. 
It has been referred to as an arm of Congress. It has been likened to a 
Standing Committee of Congress on carrier regulation. It has been 
said to exert legislative power. The Courts say that no such power 
was or could be delegated to it. 

My studies through the years have led me to the conclusion that 
all such efforts at nomenclature seem futile and unnecessary. The 
Commission is in fact and in well-ascertained law an independent trib- 
unal responsible to no other branch of the Government, but only to the 
people and to the Statute creating it. 

The very expression ‘‘independent’’ connotes just what it says, and 
what a travesty it is, in the next breath to think or assume that it must 
be quasi anything but itself, because if that is true it is not really in- 
dependent, and the Supreme Court says that it is independent in all 
that that word means. 

So let us have done with these futile efforts and inconsistencies. 
There is nothing in the Constitution that conflicts with our theory. On 
the contrary, this theory is a simple, direct outgrowth of the Commerce 
Clause of the Constitution. The Commission is an appropriate and 
legitimate independent body appointed by law. Congress has committed 
to the Commission the duty of regulating commerce under the terms and 
specifications it has laid down in the Act. 
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Even Congress has no power to interfere in any way with the regu- 
lation as set forth in the Act. Sections of the country have brought 
political pressure in attempting this very thing, all to no avail. The 
Courts have held that the law creating an independent Commission is an 
appropriate exercise of power; and that the Commission stands in- 
dependently with no allegiance to anything except the Statute itself. 
Congress wisely follows the Constitution and names it the ‘‘ Interstate 
Commerce Commission,’’ to which it has ‘‘Committed’’ certain Stat- 
utory duties. The Supreme Court says it is independent. Therefore, 
let us call it an ‘‘independent Commission’? and stop experimenting 
with nomenclature. 


Genesis of the Proposed New Department 


In searching for the genesis of this proposed legislation, let us look 
back at certain events that have occurred in recent years. First we had 
the Coordinator who was supposed to coordinate and consolidate trans- 
portation agencies with a view of achieving economies. The labor 
brotherhoods made short shrift of this effort to such an extent that Mr. 
Eastman, the Coordinator, suggested that the office be abolished. 

This Agency was continued for a while and the thing that we are 
interested in today is the recommendation of Mr. Eastman that there 
be a Permanent Coordinator. The Commission significantly for our 
present purposes refused to go along with this recommendation. It sug- 
gested in its Annual Report of 1938, that ‘‘this Commission is a regula- 
tory body.’’ ‘‘Promotional activities,’’ it says, ‘‘are clearly not laid 
upon it by Congress.’? The Commission went so far as to say that if 
anything like a permanent Coordinator is created, the ‘‘provision that 
the Coordinator may call upon the Commission for assistance of mem- 
bers of the Commissioner’s staff’’ be deleted. This, doubtless, to main- 
tain the Commission’s traditional independence. 

Then there was the Committee of Six appointed by the President 
in 1938 that recommended the creation of a new and independent Gov- 
ernment Agency to be known as the Transportation Board, to deal 
with research and promotion including consolidation. 

Next we had the Board of Investigation and Research created by 
Act of 1940. This Agency after several years reported in 1944 on 
Relative Economy and Fitness of Rail, Motor and Water Carriers. But 
again the part of its report with which we are most concerned today is 
its recommendation that there be created a permanent agency in the 
Department of Commerce, known as the Federal Transportation Auth- 
ority, also a Public Transportation Counsel in the Department of Justice, 
and an additional National Transportation Counsel. 

In addition to the foregoing, Chairman Lea of the House Commit- 
tee conducted an invitational dragnet inquiry from which he received 
many suggestions from people more or less advised on the subject of 
transportation. There were numerous suggestions for new Governmental 
transportation agencies, or revamping of present ones, including the 
Interstate Commerce Commission and the loss of its independence. 
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I have not time to go into the purposes for which these proposed 
permanent agencies of transportation were suggested, nor would it be 
profitable. The words ‘‘planning,’’ ‘‘promotion,’’ ‘‘consolidation,’’ ete, 
seem to stick out in all of them. The reason I have enumerated them 
today is to especially invite your attention to the fact that each of 
these temporary agencies finished up by recommending one or more 
permanent agencies, each of which would more or less subordinate the 
Commission. In this way I have pointed out to you what I think is 
behind the proposed Department of Transportation. 

What I have outlined develops the fact that for more than ten years 
there has been brewing a demand that some Central Agency covering 
the entire transportation of the Nation be created. It follows, therefore, 
that the forces behind the proposed legislation are substantial, and that 
those who believe sincerely that the Commission’s independence is in 
the best public interest, should bestir themselves without delay. 


The Bills 
(S. 1812, H. R. 4595) 


These bills are well-drawn. They set up a complete executive de- 
partment under our form of Government. It has a Secretary, an Under- 
Secretary and 3 Assistant Secretaries, a General Counsel and a complete 
personnel. The Commissioners themselves become a part of the Depart- 
ment of Transportation, to which is transferred the entire personnel of 
the Commission and all its property. In short, the bills provide for a 
complete effacement of the Commission as an independent tribunal, and 
it is subordinated to the Secretary of Transportation. 

As some mitigation of the subordination of the Commission, the 
bills contain the so-called independence provision, as follows: 


‘The rule-making (including the prescription of rules, regula- 
tions, rates, and divisions of rates, charges, standards, and prac- 
tices), adjudication (including the making of (reparations) orders 
and the determination of construction-differential and operating- 
differential subsidies), and the investigation functions of the Inter- 
state Commerce Commission, the United States Maritime Commis- 
sion, and the Civil’ Aeronautics Board shall be exercised by each of 
them independently of the Secretary of Transportation.’’ 


Out of some eight agencies transferred, this section mentions three 
that actually regulate transportation service to the public. 

Before we take the foregoing effort at independence too seriously, 
observe that the same section requires that all of the Commission’s re- 
ports, to the President and Congress shall be submitted through the 
‘Secretary of Transportation. Note that here the Commission is sub- 
jected to the President directly for the first time. 

Moreover, ‘‘all the budgeting, accounting, personnel, procurement”’ 
and related functions of the Commission are supervised by the Secre- 
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tary. He establishes general policies and programs for the Interstate 
Commerce Commission. He can coordinate the Commission and its 
activities with other agencies in the Department. 

Note particularly that the Secretary may make recommendations 
to Congress for elimination of conflicting policies even as to the so-called 
independent functions of the Commission. 

It seems apparent that the vaunted independence of the Commis- 
sion under these bills is more fancied than real. No Agency of Govern- 
ment is independent when it must report to a superior agency charged 
with the establishing of general policies and programs, both for each 
agency under its control, as well as all the agencies in the Department, 
as may be deemed appropriate by the Secretary of Transportation. 

No railroad or other carrier, no shipper or group of shippers will 
question that the sine qua non of the Commission’s effectiveness through 
the years has been its independence and its freedom from all outside 
control, to reach its conclusions, based upon its own best independent 
judgment after full investigation. 


The Other Agencies Included in the Department of Transportation 


While we are not particularly concerned here with the rest of the 
make-up of the Department of Transportation, in the interest of com- 
pleteness, attention is invited to the fact that only one other independent 
tribunal is included, namely, the Maritime Commission. From the 
Department of Commerce are transferred four offices or boards all deal- 
ing heterogeneously with aeronautics, the Weather Bureau and the 
Inland Waterways Corporation. Then there is the temporary Office of 
Defense Transportation. Nine in all, and there may be some reason for 
grouping some of these agencies under one head. 

But bear in mind that the Interstate Commerce Commission is in 
itself a large operation. It regulates under four separate parts of the 
Act, Railroads, Motor Carriers, Water Carriers and Freight Forward- 
ers. Moreover, its personnel administering all of these administrative 
functions is successful and well organized. The scope of its responsibili- 
ties is broad and its operations big enough to form a separate independ- 
ent unit, as it does. To throw all of this in with the other miscellaneous 
agencies named, is certainly a case of the tail wagging the dog. 

It is difficult to see what will be gained. It is easy to anticipate 
that a smoothly working successful governmental agency of great size 
and administering and regulating the transportation of a great Nation, 
national in scope, will be disrupted if not disorganized. Certainly it is 
a matter of common knowledge that no other branch of the Government 
is better handled today. 

No one will dispute that a Cabinet Officer is political in the true 
sense of that word. They all belong to one political party, and are 
appointed largely as a result of political influences with little regard 
for their training, experience or ability. They owe responsibility chiefly 
to the President who selected them. They are here today and gone 
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tomorrow. They may have some axe to grind. They are frequently not 
outstanding men, of which there are and have been numerous examples, 

All of the foregoing evils and many others too numerous to men- 
tion, condemn the proposal to subject the Commission to influences 
wholly outside of the merits of any problem with which it may be dealing 
for the best interests of the public as a whole. 


The Lawfulness of the Bills 


The Constitution provides that Congress shall regulate interstate 
commerce, and it may be argued that the bill in question is in violation 
of said provision in that it is an attempt to delegate legislative power 
to the Executive branch of the Government. This in my judgment 
would be a slender reed upon which to lean. 

“*Let the end be legitimate’’ says the Supreme Court, and the 
discretion of the legislature is very broad. ‘‘The legislature may dele- 
gate to administrative boards the right to fix rates. Such a grant is 
not a delegation of legislative power.’’ (R. R. Com’n. Cases 116 U. §. 
307). In the Brimson Case, 154 U. S. 447, it was held as to the Interstate 
Commerce Act, that: 


**The act is a constitutional exercise by Congress of its power 
under the commerce clause. Congress may, in its discretion, employ 
any appropriate means, not forbidden by the Constitution, to carry 
into effect and accomplish the objects of a power given to it by the 
Constitution.”’ 


‘‘In creating an administrative agency with authority to fix rates, 
the legislation, to prevent its being a pure delegation of legislative 
power, should enjoin upon it a certain course of procedure and certain 
rules of decision.’’ Wichita R. & Light Case, 260 U. S. 48, 67. This is 
what Congress has done in the Interstate Commerce Act, and continues 
in the proposed bill. 

To prevent the Act from being a delegation of legislative power and, 
therefore, unconstitutional, Congress enjoined a course of procedure, 
and certain rules of decision, such as a full hearing, fair rules of evi- 
dence, and preserving for the owners managerial discretion. (J. C. C. v. 
Great Western, 209 U. S. 108.) 

In the light of the foregoing, it would be a strong proposition to 
say that Congress cannot constitutionally enact this proposed measure. 
The whole purpose of the bill, to bring all of these transportation 
agencies under one control, has the earmarks of propriety and con- 
sistency to one not fully advised. 

If this radical change is to be defeated, the scene of conflict is in the 
Committees of Congress and not the Courts. History and sound reason 
will strongly support such opposition on its merits, as I have attempted 
to point out. 











C. 
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What is an Independent Tribunal under our Form of Government 


I have been speaking to you of the independence of the Commis- 
sion, and I should attempt now to tell you what that term means. Many 
in the halls of Congress, the Commission, the Courts have sought to de- 
fine an independent tribunal, such as the Commission. 

I choose as my authority in answering the question, the greatest of 
all authorities, the United States Supreme Court. (Humphrey v. 
United States, 295 U. S. 602 (1935) ). 

You may recall that Mr. Humphrey was a member of the Federal 
Trade Commission, an independent tribunal, and President Franklin D. 
Roosevelt for no cause whatever except that he considered Mr. Humphrey 
too conservative to serve under the New Deal, requested his resignation. 
Mr. Humphrey in his refusal set forth in an able manner his rights as a 
member of an independent tribunal. The President ‘‘removed him’’ 
and Mr. Humphrey brought suit. Mr. Humphrey died before the case 
was decided by a unanimous Court in his favor, and his heirs collected 
several years back pay as a Commissioner down to the very date of his 
death. 

Let us all pay tribute to the memory of this man, a great Commis- 
sioner of the highest level of legal ability and courage, who almost alone 
and against advice that he could not prevail, stood up and traded blows 
with the President of the United States, and established a precedent for 
the independent tribunal that will stand for all time. 

Mr. Justice Sutherland states for the Court: 


‘The commission is to be nonpartisan; and it must, from the 
very nature of its duties, act with entire impartiality. It is charged 
with the enforcement of no policy except the policy of the law. Its 
duties are neither political nor executive, but predominantly quasi- 
judicial and quasi-legislative. Like the Interstate Commerce Com- 
mission, its members are called upon to exercise the trained judg- 
ment of a body of experts ‘appointed by law and informed by ex- 
perience.’ ’’ 


The decision then quotes from the favorable report of the Senate 
Committee when the Federal Trade Commission was created, as follows: 


‘‘The report declares that one advantage which the commission 
possessed over the Bureau of Corporations (an executive subdivision 
in the Department of Commerce which was abolished by the act) lay 
in the fact of its independence, and that it was essential that the 
commission should not be open to the suspicion of partisan direc- 
tion. The report quotes (p. 22) a statement to the committee by 
Senator Newlands, who reported the bill, that the tribunal should 
be of high character and ‘independent of any department of the 
government ... a board or commission of dignity, permanence and 
ability, independent of executive authority, except in its selection, 
and independent in character.’ ’’ 
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And listen to this: 


“The debates in both houses demonstrate that the prevailing 
view was that the commission was not to be ‘subject to anybody in 
the government but . . . only to the people of the United States,’ 
free from ‘political domination or control,’ or the ‘probability or 
possibility of such a thing;’ to be ‘separate and apart from any 
existing department of the government—not subject to the orders of 
the President.’ ”’ 


After quoting thus from the Committee Report, the Court concludes 
its decision as follows: 


**Thus, the language of the act, the legislative reports and the 
general purposes of the legislation as reflected by the debates, all 
combine to demonstrate the Congressional intent to create a body 
of experts who shall gain experience by length of service—a body 
which shall be independent of Executive authority, except in its 
selection, and free to exercise its judgment without the leave or 
hindrance of any other official or any department of the govern- 
ment. To the accomplishment of these purposes it is clear that 
Congress was of opinion that length and certainty of tenure would 
vitally contribute. And to hold that, nevertheless, the members 
of the commission continue in office at the mere will of the President, 


might be to thwart, in large measure, the very ends which Congress 
sought to realize by definitely fixing the term of office.’’ 


This decision serves a double purpose for me here today. First, in 
clearest possible terms it enables me to supply the complete answer 
that all of you are seeking, namely, what is an independent tribunal 
under our form of Government? The next and just as important 
service this decision renders at this juncture is that it sets forth clearly 
the evils implicit in this pending legislation. Finally, this key decision 
points the unerring pathway for our Association to follow in its op- 
position to this legislation before the Committee of Congress. 








ides 
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CONGRESSIONAL COMMITTEES CONSIDER LEGISLATION TO CARRY OUT 
RECOMMENDATIONS OF I. C. C. 


Both the House and Senate Committees on Interstate and Foreign 
Commerce took steps, in March, to advance legislation containing many 
of the recommendations of the Interstate Commerce Commission for 
changes in the Interstate Commerce Act, as contained in the Commis- 
sion’s Sixty-first Annual Report. 

After hearings, the House Committee reported bill H. R. 5623, 
containing such recommended changes, on March 25, 1948 (Rep. 1613). 

Senator Reed introduced a similar bill, S. 2426, on April 1, 1948, 
and brief hearings were held on this bill by a Subcommittee of the 
Senate Committee on Interstate and Foreign Commerce on April 2, 
1948. Commissioner Walter M. W. Splawn, Chairman of the Com- 
mission’s Legislative Committee, explained the purposes of the bills to 
the Congressional Committees. Commissioner Splawn filed a letter with 
the Senate Subcommittee, dated March 29, 1948, in which the I. C. C. 
Legislative Committee explained the purposes of the various sections 
of the bill, and the reasons therefor, as follows: 


The changes conform to the legislative recommendations of the 
Commission in our Sixty-first Annual Report. 


Section 1 


Request for amendment of section 1 (5) in respect of the citation 
of the two paragraphs thereof is made for the following reasons: 


By far the largest percentage of reports and decisions involving 
transportation are made under section 1 of the bill, dealing with the 
reasonableness of rates, calling for continuous reference thereto in 
printed documents, reports, briefs, articles, indexes, tables of various 
kinds, and the like. The majority of the people interested in transpor- 
tation are, and long have been, familiar with the rate provision as 
section 1 (5). Confusion results by reason of the departure from the 
customary citation. Also, because some follow the new citation while 
others use the old form.. This confusion will be eliminated by deletion 
of the (a) when referring to section 1 (5) in rate matters. 

Because of the repetition of the citation in published documents, 
many lines of space will be saved by elimination of the longer form— 
which becomes especially important in citers, indexes and tables. 

By designating sub-paragraph (b) as (514), referring to exchange 
of services of employees, no customary usage will be disturbed for 
seldom through the history of regulation has any reference been made 
to that provision. 


Section 2 


This amendment relates to extension of credit by express companies. 
Section 3 (2) of the Interstate Commerce Act provides that—‘‘no 
earrier by railroad * * * shall deliver or relinquish possession at 
destination of any freight transported by it until all tariff rates and 
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charges thereon have been paid, except under such rules and regulations 
as the Commission may from time to time prescribe to govern the settle- 
ment of all such rates and charges and to prevent unjust discrimina- 
tion.’’ 

Similar provisions relating to common carriers by motor vehicle 
and by water are found in section 223 and 318, respectively. To the 
same effect is section 414, applicable to freight forwarders and motor 
carriers utilized by them. The Commission has prescribed regulations 
under these sections. 

Because of unsettled industrial conditions incident to the war 
some laxity in the observance of the Commission’s credit regulations 
on the part of railroads and motor carriers has recently developed. 
By way of extenuation some motor carriers have pointed out that 
the Railway Express Agency, with which they are in competition, is not 
subject to credit regulations. Section 3 (2) of the act, above quoted, 
is in terms applicable only to carriers by railroad and not to express 
companies. 

The exemption of the Express Agency from credit regulations thus 
tends to give it an advantage, which is not justified. We, therefore, 
recommend that the first sentence of paragraph (2) of section 3 be 
amended to read as shown in the bill. We suggest that the second 
proviso make the effective date of this amendment six months after the 
passage of the act because of the uncertainties as to when this bill will be 
finally approved by both Houses and signed by the President, and of 
the necessity of affording the Commission a reasonable time to promul- 
gate rules and regulations and the express companies a reasonable time 
to make compliance therewith, which reasonable time we estimate as six 
months. It seems preferable to handle it in this manner rather than to 
name a specific effective date. 


Section 3 


This section relates to our third legislative recommendation, which 
was as follows: 


We recommend that section 5 (2) (b) be amended by remov- 
ing therefrom the requirement that ‘‘a public hearing shall be 
held in all cases where carriers by railroad are involved.’’ 


Section 5 (2) (b) outlines the procedure to be followed by the Commis- 
sion in passing upon applications for approval of consolidations and 
mergers. It contains the following sentence: 


If the Commission shall consider it necessary in order to 
determine whether the findings specified below may properly be 
made, it shall set said application for public hearing and a public 
hearing shall be held in all cases where carriers by railroad are 
involved. 


Cases involving railroads are not invariably of such importance that 
a publie hearing is necessary or desirable. Where such cases are of 
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minor importance, this mandatory requirement causes unnecessary ex- 
pense and delay. We believe that the Commission should have the 
same discretion as to holding a hearing in railroad cases as it has in 
those involving motor or water carriers. Section 3 of the bill would 
give it this discretion. 


Section 4 


This section would carry out in part the first recommendation 
referred to at page 147 of our Annual Report, which reads as follows: 


We recommend that section 5* * * be amended so as to make 
it inapplicable to street, suburban and interurban electric rail- 
ways, except those which are operated as parts of general steam 
railroad systems of transportation. 


And our recommendation No. 15 at page 149 of our Annual Report, 
which reads as follows: 


That section 20a of the Interstate Commerce Act be amended 
to make it applicable to sleeping-car companies. 


At present street, suburban, or interurban electric railways are exempt 
from the requirements of section 1 (18) to (21) relating to the issuance 
of certificates of public convenience and necessity for the construction or 
abandonment of lines of railroads. They are also exempt from the 
provisions of section 20a relating to the regulation of security issues. 

Electric railways are not exempted from the provisions of sec- 
tion 5 (2) to (12), which relate to consolidations, mergers, and similar 
transactions. We believe that electric railways should be so exempted 
with the exception of those which are operated as parts of a general 
steam railroad system of transportation. Section 4(a) of the bill would 
provide such exemption. 

Section 4, paragraph (b) of the bill is also an amendment to sec- 
tion 5 of the Act which merely includes a ‘‘sleeping-car company’’ as 
a part of the definition of the term ‘‘carrier’’ as set forth in para- 
graph (13) of section 5 of the Act. We have been told there is no ob- 
jection, and we believe that a sleeping-car company should be subject 
to section 5 just as an express company is and has been for some 
years.! 


Section 5 


After conferences with the carriers, we recommend that paragraph 
(5) of section 6 of the Interstate Commerce Act, as amended, be 
amended to read as follows: 


(5) The Commission is hereby authorized to require any com- 
mon carrier subject to this part to file with it a true copy of any 
contract, agreement, or arrangement between such carrier and 


1See also discussion below of section 10 of the bill. 
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any other carrier or person in relation to any traffic affected by 
the provisions of this part. 


As an explanation of the proposed section 5, we quote the following 
from a memorandum submitted to us on behalf of the rail carriers: 


Paragraph (5) of section 6 of the Act now reads as follows: 


(5) Every common carrier subject to this part shall also 
file with said Commission copies of all contracts, agreements, 
or arrangements with other common carriers in relation to any 
traffic affected by the provisions of this part to which it may 
be a party. 


This provision, with slight and unimportant variations in its 
wording, has been in the Act since the date of its original enactment 
in 1887. Originally it did not constitute a separate paragraph as 
it does now, but was merely one of the sentences in a long paragraph 
requiring railroads to file tariffs with the Commission covering 
both their individual and joint rates or fares. Even in that original 
setting it presented considerable difficulty of interpretation. Set 
apart as it now is in a separate paragraph, no one has ever been 
able to say with any degree of assurance just what contracts come 
within its purview. The problem which it presents however, is 
more than one of interpretation. Even under its most reasonable 
construction it presents such difficulties that strict compliance witli 
it has proven as a practical matter to be very difficult. It has 
eaused trouble both to the railroads and to the Commission practic- 
ally from the beginning. 

For example, a few months after the enactment of the Hep- 
burn Act in 1906, which made an unimportant change in the word- 
ing of the provision, the Commission in a Conference Ruling dated 
October 12, 1906, interpreted this provision as requiring the rail- 
roads to file with it copies of all written agreements between any 
two or more railroads with respect to the divisions of joint rates. 
In January, 1907, however, Chairman Knapp of the Commission 
stated to Judge Jacob M. Dickenson, who as a representative of 
the western railroads conferred with the Chairman about the 
matter, that the conclusion had been reached by the Commission to 
take no steps toward forcing the filing of division agreements at 
least for the time being, in view of the labor and expense involved 
and the demands that would be made upon the Commission for 
storage space. He said that the Commission would regard the rail- 
roads as depositaries for the Commission of these agreements, witli 
the understanding that if in any particular case they were desired 
by the Commission they would be promptly forthcoming. 

In 1915, the Commission, by specific order in a formal pro- 
ceeding (Rates on Railroad Fuel and Other Coal, 36 I. C. C. 1), 
required that all agreements relating to divisions on company coal 
be filed with it. That order was extended the next year to cover 
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divisions on fuel oil as well as fuel coal. The result is that up to 
the present time the only division agreements that have been filed 
by the railroads generally with the Commission have been those on 
company fuel. 

The informal ruling announced by Chairman Knapp in 1907 
with respect to division agreements has since been followed by the 
Commission with respect to various other types of agreements. 
In at least two instances, both in 1908, Commissioner Clark replied 
to letters from individual railroads describing particular contracts 
and inquiring whether they should be filed with the Commission 
under this provision of the Act. In both instances, he stated as 
the view of the Commission that the contracts with respect to which 
such inquiry was made need not be filed with it at that time, on 
the understanding that the Commission had the right to eall for 
copies of any or all of them at any time when necessity for so doing 
might arise. The contracts referred to related to various types of 
operating arrangements between carriers. 

Thus, many years ago it was recognized that strict compliance 
with this provision of the Act was wholly impracticable; that the 
Commission had neither the staff to index, nor the storage space 
within which to keep the multitude of documents that would have 
to be filed with it if the requirement of the provision was strictly 
adhered to. It should be noted in this connection that by its terms 
the provision makes it the duty of each carrier which is party to 
a contract covered thereby to file a copy of it with the Commission, 
regardless of the number of copies of the same contract that may 
have been filed by other parties. 

It should be understood that the Commission is not dependent 
for its information with respect to contracts between railroads on 
such contracts as may be filed with it under section 6(5). For 
many years, going back at least as far as 1914, the Commission’s 
prescribed form of annual report to be filed with it by each rail- 
road has contained schedules calling for the inclusion in the annual 
report of each railroad of statements summarizing the terms of 
certain specified types of contracts entered into with other com- 
panies or persons during the year covered by the report. Its latest 
annual report form contains three such schedules. Two of them 
(schedules 373 and 381) call for the particulars with respect to 
joint facility arrangements with other carriers. The third (schedule 
581) calls for ‘‘a concise statement of each important contract, 
agreement, arrangement, etc., with other companies or persons, 
together with important revisions, modifications, terminations and 
other changes thereof, which became effective during the year, and 
concerned in any way the transportation of persons or things at 
other than tariff rates, or the purchase of equipment under condi- 
tional sales plans without the issuance of securities by respondent.’’ 
Since 1943, the form has stated in connection with this last schedule, 
581, that ‘‘compliance with the requirement of this schedule does 
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not relieve the respondent of the duty placed upon common carriers 
by section 6(5), part I, of the Interstate Commerce Act.’’ 

That the situation created by this mandatory provision of the 
Act is a most unsatisfactory one has long been recognized both by 
the railroads and by the Commission. Presumably as the result 
of the unsatisfactory experience with the operation of this pro- 
vision, it was not carried forward into parts II, III, and IV of 
the Act. Instead, there was included in those parts a provision 
requiring the filing with the Commission of copies of only such 
contracts relating to traffic as it might direct. 

An attempt to remedy the situation as it relates to the railroads 
was made in connection with the proceedings before the Congress 
which resulted in the Transportation Act of 1940. It is interest- 
ing to note that section 19(8) of S. 2009 as passed by the Senate in 
1939 contained the following provision as an intended substitute 
for section 6(5) of the Act: 


(8) Every carrier shall, if and when and to the extent 
that the Commission may require, file with the Commission a 
true copy of each or any contract, agreement, or arrangement 
between such carrier and any other carrier or person in relation 
to any traffic affected by the provisions of this Act to which it 
may be a party. 


It will be recalled that S. 2009 was in the form of a complete 
revision and codification of the entire Act and did not observe 
the original section numbering. The bill as passed by the House, 
however, took the form of mere amendments to existing sections 
of the Act without any change in the form and did not include any 
revision of section 6(5). When the bills as passed by the two 
Houses went to the Joint Conference Committee, the bill as passed 
by the House was adopted as the basis for the bill which was re- 
ported and for some reason the proposed revision of section 6(5) 
contained in the Senate bill seems to have been lost in the shuffle. 
The revision as contained in the Senate bill was satisfactory both to 
the Commission and to the railroads and there had been no opposi- 
tion to it from any quarter. 


Sections 6, 14 and 19! 
At the suggestion of this Commission in 1940 there was added to 


subsection 221 (a) of the act the following sentence: 


In proceedings before the Commission involving the lawfulness 
of rates, fares, charges, classifications, or practices, service of 
notice upon an attorney in fact of a carrier who has filed a tariff 
or schedule in behalf of such carrier shall be deemed to be due and 
sufficient service upon the carrier. 





1See Legislative Recommendation No. 4, Sixty-first Annual Report of the In 
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An identical sentence was included in subsection 315 (a), the counter- 
part of subsection 221 (a) in part III, and also in section 16 (5) of 
part I with an important exception to be mentioned later. 

In the ease of motor carriers and water carriers this authority to 
serve notices of this kind, chiefly relating to suspension of tariffs, upon 
a publishing agent only instead of all the carriers for whom he acts has 
saved the Commission much time and money and has worked satis- 
factorily. The economy would be still greater if the authority could be 
broadened to apply also to situations in which one carrier publishes a 
joint tariff to which other carriers are parties. The position of the 
publishing carrier in these circumstances is analogous to that of a pub- 
lishing agent. We therefore recommend that the sentences in sub- 
sections 16 (5), 221 (a) and 315 (a) above referred to be amended to 
read as suggested in sections 6, 14 and 19 of the bill. 

The provision authorizing representative service of suspension 
notices upon a publishing agent which was added to section 16 (5) in 
1940, however, was coupled with an exception ‘‘except where the 
earrier has designated an agent in the city of Washington, District of 
Columbia, upon whom service of notices and processes may be made, as 
provided in section 6 of the Act of June 18, 1910.”’’ 

This exception has prevented the arrangement for representative 
service on publishing agents from having any important value, for 
most of the railroad companies and other carriers subject to part I 
have such agents in Washington. The service of suspension notices 
on the latter agents is purely a formality, since commonly the publishing 
agent or carrier is advised by telegraph of the tariff suspension. 

Under sections 14 and 19 you also propose to amend subsection (a) 
of section 221 of part II and subsection (a) of section 315 of part III 
by striking out the word ‘‘registered.’’ 

Subsections 221 (a) and 315 (a) provide that service of notices or 
orders in proceedings under parts II and III, respectively, may be made 
upon a motor carrier or a water carrier ‘‘by personal service upon it or 
upon the person so designated by it, or by registered mail addressed to 
it or to such person at the address filed.’’ In commenting upon the bills 
which were the basis of the Transportation Act of 1940, we said of this 
requirement of service by registered mail: 


In view of the very large number of motor carriers which often 
have to be served, the requirement that the mail be registered is 
costly and causes much delay, and it does not aid materially in prov- 
ing subsequently that the service has been made. The Commission 
would continue to serve the principal parties to proceedings by 
registered mail, but the act requires, in addition, service upon other 
carriers, often hundreds, who may have a competitive interest. 


We therefore approve striking of the word ‘‘registered’’ from sub- 
sections 221 (a) and 315 (a). We are supported in this conclusion by 
the further fact that in the enactment of part IV of the act service on 
freight forwarders by ordinary mail was authorized in subsection 416 
(a), which corresponds to subsections 221 (a) and 315 (a). We have 
heard no criticisms of subsection 416 (a) on this account. 
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Sections 7, 8, 9, 11, 12, 13, 16, 17, 18, 20, 21 and 22 
The Commission’s fifth legislative recommendation was as follows: 


We recommend that the various provisions of the act, author- 
izing us to require reports from carriers and others and to inspect 
and copy accounts, books, records, et cetera (sections 20, 220, 313, 
and 412), be amended so as to be applicable to associations or orga- 
nizations maintained by or in the interest of any group of carriers 
or freight forwarders subject to the act. 


The associations or organizations of this kind are numerous. The ones 
best known are the Association of American Railroads, the American 
Trucking Associations, Inc., and Freight Forwarders Institute. They 
include rate bureaus and similar organizations. Such associations are 
not at present subject to the provisions of the Interstate Commerce Act 
which authorize us to require the filing of reports by common carriers 
and others. Manifestly they occupy positions of public importance with 
respect to transportation and its regulation, and we believe that they 
might well be required to file reports. 

With respect to our right to inspect and copy accounts, records, 
etc., of these associations and organizations some provisions of the Inter- 
state Commerce Act as they now read perhaps are susceptible of an 
interpretation giving us this authority. Occasionally we have exercised 
it with the acquiescence of parties affected, but our authority is none too 
clear. The amendments proposed in the sections of the bill above enum- 
erated would remove any doubt. 


Section 10 


There is added to the present bill a new section 10, giving the Inter- 
state Commerce Commission jurisdiction over the issuance of securities 
by sleeping-car companies. This was the subject of a separate bill, H. R. 
2331, which was vetoed by the President in his message of July 30, 1947, 
because of objections he had to section 2 thereof. In this message, the 
President found no objection to section 1, and as that section is complete 
in itself and is not dependent on section 2, to which he found sufficient 
objection to cause him to veto the bill, the amendment in section 10 is 
confined to that part of H. R. 2331 which the President approved. 


Section 15 
The eighth legislative recommendation read in part as follows: 


We recommend that section 222 be amended by adding a new 
paragraph which would provide a remedy by forfeiture for failure 
of motor carriers, brokers, et cetera, to keep records in accordance 
with regulations prescribed under part II of the Act or failure to 
file reports prescribed thereunder * * * 


At present motor carriers and other persons subject to part II of 
the Interstate Commerce Act who fail to file reports or keep records re- 
quired by statute or regulation of the Commission are punishable by fine 
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in a criminal proceeding. This remedy has been found cumbersome and 
unsatisfactory. As the reports of this kind must be filed at the office of 
the Commission in the District of Columbia, the venue of a prosecution 
for violation of this requirement is also in this District. The Commission 
has been reluctant to recommend the filing of information for such of- 
fenses, which would compel defendants to come from remote sections to 
Washington for trial. Difficulty has also been encountered in punishing 
truck drivers who falsify their logs, since the prosecution must be in the 
judicial district where the false entry was made. As the driver fre- 
quently traverses more than one such district, it is often impossible to 
ascertain where the offense was committed. 

These difficulties could be removed by provision of a remedy by 
way of a civil action for forfeiture of a sum of money to the United 
States as a penalty for such offenses. Suits of this kind need not be 
brought in the judicial district where the wrongful act is committed. 
Section 15 of the bill would afford such a remedy. 
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DR. FORD K. EDWARDS HEADS NEW BUREAU OF ACCOUNTS AND COST 
FINDING. MR. C. D. CRANDALL RETIRES. 


Notice was carried in the March issue of the JouRNAL regarding 
merger of the Section of Accounts of the Bureau of Motor Carriers and 
the Cost Finding Section of the Bureau of Transport Economics and 
Statistics into the newly designated Bureau of Accounts and Cost Find- 
ing. 

On March 10, 1948, Secretary Bartel released the following notice 
regarding the retirement of Mr. Crandall as Director of the former 
Bureau of Accounts and appointment of Dr. Edwards to head the new 
Bureau : 


Mr. C. D. Crandall, Director of the Bureau of Accounts retired on 
February 29, 1948. 

Effective March 7, 1948, the Commission has changed the name of 
the Bureau of Accounts to the Bureau of Accounts and Cost Finding 
and has merged with the new bureau the Section of Accounts of the 
Bureau of Motor Carriers and the Cost Finding Section of the Bureau 
of Transport Economics and Statistics. Dr. Ford K. Edwards, Head 
Cost Analyst of the Bureau of Transport Economics and Statistics has 
been made Director of the new bureau. 

Dr. Edwards attended Iowa State College receiving a degree in 
engineering. He subsequently spent three years in graduate work in the 
field of transportation economics at Yale University receiving a Ph.D. 
degree. 

He spent two years in the operating and traffic departments of the 
Nebraska Bell Company and American Telephone and Telegraph Com- 
pany, approximately three years in the operating and maintenance de- 
partments of the Union Pacific and Pennsylvania Railroads, and three 
years in the traffic and operating departments of the Motor Transit 
Company at Los Angeles and the Pacific Greyhound Lines. 

For five years he was the Assistant Professor of Transportation and 
Public Utilities at the University of Southern California. From 1937 to 
1938 he served as chairman of a California State Chamber of Commerce 
Transportation Committee which drafted a statewide program of motor 
earrier regulation. 

For four years he was Principal Economist and Examiner with 
the California Railroad Commission in work largely devoted to cost 
investigations in the field of rail, highway, water carrier, interurban and 
marine terminal operations. He is the author of a book entitled ‘‘ Princi- 
ples of Motor Carrier Transportation’’ and of a number of papers pre- 
sented before various economic groups. 

In 1939 Edwards joined the staff of the newly created Cost Section 
in the Bureau of Statistics as Principal Economist in charge of the 
design of cost procedures. Since 1942 he has been Head Cost Analyst 
in charge of the Cost Finding Section directing a large number of in- 
vestigations in the field of transportation costs, traffic flow and revenues. 
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Revision of Commission’s Rules Regarding Organization and 
Assignment of Work 


Following the transfer of motor carrier accounting functions and 
the cost finding section to the Bureau of Accounts and Cost Finding, the 
Commission revised its rules regarding organization and assignment of 
work to reflect these changes. The following extract from the Com- 
mission’s order shows the changes made: 


Part O—ORGANIZATION AND ASSIGNMENT OF WORK 


BUREAU ORGANIZATION 


At a general session of the Interstate Commerce Commission, held 
at its office in Washington, D. C., on the 1st day of March A. D. 1948. 

Section 17 of the Interstate Commerce Act, as amended (49 U. 8S. C. 
17), being under consideration: It is ordered, That the following changes 
shall be made in this part: 


1. The title of §0.6 Assignment of duties to individual Commission- 
ers, paragraph (b) (2), “‘The Commissioner to whom the Bureau of 
Accounts reports’’ shall be changed to: ‘‘The Commissioner to whom 
the Bureau of Accounts and Cost Finding reports.’’ 


2. In the table under § 0.7, Bureau of the Commission, the words 
“Accounts and Cost Finding’’ shall be substituted for the word ‘‘ Ae- 
counts. ’’ 


3. Change paragraph (a), Bureau of Accounts, under § 0.11 Bureau 
Organization, to read as follows: 


(a) Bureau of Accounts and Cost Finding—(1) Functions. Through 
this bureau the Commission administers its systems of uniform accounts 
for carriers and companies subject to the Interstate Commerce Act. 
The bureau enforces the regulations adopted and supervises the prepara- 
tion of accounting reports. It deals with accounting problems submit- 
ted by carriers and shippers concerning changes in the accounting sys- 
tems made necessary by changes in conditions. It conducts cost studies 
and prepares cost analyses required by the Commission and its examin- 
ers in connection with various proceedings. 


4. Change paragraph (a) (2), Branch offices, to (a) (3), Branch 
offices, and insert the following before that paragraph: 


(2) Section of Cost Finding. This section is engaged in the prepa- 
ration of studies and analyses of the cost of transportation for the vari- 
ous types of carriers subject to the Commission’s jurisdiction and par- 
ticipates in numerous rate cases before the Commission involving such 
costs. 


5. Delete paragraph (i) (2) (i), which reads as follows: 


(i) Section of Accounts. This section performs duties relating to 
the administration of section 220 of the act (49 U. S. C. 320) and other 
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matters pertaining to the keeping of acccunts and the reports pertaining 
thereto by motor carriers, brokers, and others, the preservation of records 
by motor carriers, brokers and others, and the issuance of passes. 


Renumber paragraphs following it to read: 
(i) Section of Administration. * * * 
(ii) Section of Certificates. * * * 
(iii) Section of Complaints. * * * 
(iv) Section of Insurance. * * * 
(v) Section of Law and Enforcement. * * * 
(vi) Section of Safety. * * * 
(vii) Field offices. * * * 


6. Delete subdivision (iv) from paragraph (n) (1), reading as fol- 
lows : 


(iv) Conducts cost studies and prepares cost analyses required by 
the Commission and its examiners in connection with various proceed- 
ings ; 
and renumber subdivisions (v) and (vi) as follows: 


(iv) Conducts special economic and statistical studies and investiga- 
tions relating to various phases of transportation; (v) answers requests 
from the public for information. 


7. Delete paragraph (n) (2) (vi) which reads as follows: 


(vi) Cost Section. This section is engaged in preparation of studies 
and analyses of the costs of transportation for the various types of car- 
riers subject to the Commission’s jurisdiction and participates in numer- 
ous rate cases before the Commission involving such costs. 


Renumber paragraph (vii) Waybill Section, (vi). 


Effective date. The foregoing amendments shall become effective 
March 7, 1948. 





BILL IN NEW YORK STATE SENATE TO CERTIFY TRAFFIC MANAGERS 


A bill has been introduced in the Senate of the New York State 
Legislature providing for the certification of traffic managers. The bill 
provides for the issuance of a certificate to any approved person as 
“*Certified Traffic Manager’’ entitling such person to use that title or 
the abbreviation ‘‘C.T.M.’’ A board of examiners would be appointed 
by the Regents of the University of the State of New York and this 
board would hold examinations and make recommendations to the Edu- 
cation Department regarding the qualification of applicants. Certificates 
would be issued by the New York State Education Department. 

The bill, No. 1895 Int. 1774, was introduced in the State Senate by 
Senator Friedman on February 16, 1948. It is understood that the bill 
is supported by the National Export Traffic League and certain other 
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interests. Announcement has been made that the Commerce and Indus- 
try Association of New York is studying the bill and has invited com- 
ment from its members and other interested persons. Our information 


is that the legislature adjourned March 12, 1948 without having acted 
upon this bill. 
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CONGRESSIONAL HEARINGS ON NATIONAL TRANSPORTATION INQUIRY 


The House Committee on Interstate and Foreign Commerce an- 
nounced that public hearings would be held on April 14 and 15, 1948 on 
the National Transportation Inquiry. The inquiry was originally auth- 
orized by H. Res. 318 of the Seventy-ninth Congress, and was continued 
under authority of H. Res. 153 of the Eightieth Congress. Under the 
resolutions, the Committee on Interstate and Foreign Commerce is 
authorized and directed— 


‘***to investigate the transportation situation with a view to recom- 
mending legislation that will result in a consistent public policy fair 
to all competing agencies of transport, to the using and investing 
public, and to labor, to the end that the country’s commerce may be 
moved with the greatest possible degree of economy, safety, and 
dispatch.’’ 


A list of suggested topics concerning transportation problems was 
widely distributed by the House Committee in 1945, and a compilation 
of excerpts from the responses received was published as House Report 
No. 2735, Seventy-ninth Congress. Part II of such report consists of 
bibliographies and summaries of the more important opinions pro and 
con that had been expressed on the topics suggested by the Committee 
prior to the institution of the investigation. The bibliographies were 
prepared by the Bureau of Transport Economics and Statistics of the 
Interstate Commerce Commission. 

Testimony in behalf of the Practitioners’ Association will be given 
by Mr. Roland Rice, Chairman of our Legislative Committee. 

The Chairman of the House Committee on Interstate and Foreign 
Commerce released the following statement regarding the institution of 
the hearings: 


Chairman Charles A. Wolverton (R., N. J.) today (March 25, 1948) 
announced the first of a series of hearings on the National Transporta- 
tion Inquiry to be held before the House Committee on Interstate and 
Foreign Commerce on April 14, and 15, 1948. The purpose of the 
National Transportation Inquiry, originally started in the 79th Congress 
and on which the Committee has since been engaged, is to develop what 
our national transportation policy should be with respect to different 
forms of transportation. 

The following topics will be the subject of this first hearing: 


1. Should or should not the regulation of all common-carrier forms 
of transportation be centralized in one agency. (Either the Interstate 
Commerce Commission under a reorganization; a Department of Trans- 
portation, or in some other manner.) 

2. Under present conditions of national defense and competition 
among carriers, what should be the policy of the Federal Government 
regarding promoting one or more types of common carriers and in aid- 
ing certain others. 











APRIL, 1948 007 


—_—_— 





3. Are the present regulatory bodies, working within the framework 
of existing statutory authority, possessed of sufficient scope and adminis- 
trative practices adequate to deal with the rapid movement of economic 
events. 

If there appear to be other matters dealing with national transpor- 
tation policy, the Committee desires their fullest possible discussion in 
order that possible legislative proposals may be developed in line with a 


policy fair to all competing agencies, to the using and investing public, 
and to labor. 
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ANNUAL REPORT OF THE RAILROAD RETIREMENT BOARD FOR 1947 


The Railroad Retirement Board has submitted to the President its 
annual report for the year 1947. The report discusses at some length the 
significant amendments to the Railroad Retirement and Railroad Un. 
employment Insurance Acts enacted in 1946. The Board summarized 
these changes in the law as follows: 


PROVISIONS OF THE 1946 AMENDMENTS 


The Amendments to the Railroad Retirement and Railroad Un- 
employment Insurance Acts, approved on July 31, 1946 (Public, No. 
572, 79th Cong., 2d sess.), were the most important changes in these laws 
since they were first enacted in 1935 and 1938, respectively. The amend- 
ed laws give railroad workers and their families the most comprehensive 
protection in the United States against the five major hazards of eco- 
nomic insecurity—old age, disability, death, unemployment, and sickness. 


Summary of Changes 


The principal changes made in the old laws, and the dates on which 
the changes became effective, are as follows: 

(1) Elimination of the former death benefits and the substitution 
of a set of monthly and lump-sum death benefits similar to, and co- 
ordinated with, those paid under the Social Security Act (January 1, 
1947). 

(2) Liberalization of the conditions for the payment of annuities 
based on disability for all gainful employment, and introduction of a 
new type of annuity based on disability merely for the regular occupa- 
tion (January 1, 1947). 

(3) Liberalization, in general, of the conditions under which mini- 
mum retirement annuities are payable to workers with low wage records, 
or to those in the medium brackets but with short service periods, and 
increase in the amount of such annuities (January 1, 1947). 

(4) Lowering of the age requirement from 65 to 60 for full, non- 
disability annuities in the case of women with 30 years of service 
(January 1, 1947). 

(5) Change in the basis for crediting service before 1937 toward 
retirement annuities, with consequent elimination of several inequities 
inherent in the old basis (July 31, 1946). 

(6) Addition of two new and higher daily rates for unemployment 
benefits (July 31, 1946) and lengthening of the period for which un- 
employment benefits are payable (July 1, 1946). 

(7) Provisions for the payment of cash benefits in case of loss of 
earnings due to sickness (July 1, 1947). 

(8) Provision for the payment of cash maternity benefits to women 
employees for a specified period before and after childbirth (July 1, 
1947). 

(9) Increase in the tax paid by employers and employees for the 
support of the retirement and death-benefit program, sufficient to place 
the system on a full actuarial level-cost basis (January 1, 1947). 
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The amendments also included a considerable number of changes, 
especially in the retirement law, designed to clarify certain provisions 
in the old laws, simplify the administration of others, and eliminate 
certain inequities. 

Retirement annuities already in force on the applicable effective 
date were authorized to be recomputed as of that date for higher 
amounts under the new minimum, occupational disability, and em- 
ployment relation provisions, and the provision dealing with women 
at age 60, in cases in which the larger annuities could have been awarded 
originally had the amendments then been in effect. Annuities denied 
before the effective date were authorized to be awarded as of that date 
if the applicants were still alive and could qualify under the new pro- 
visions. The new monthly, but not the lump-sum, death benefits were 
made payable to the survivors of employees who had died before the 
effective date. Finally, the new unemployment and sickness (including 
maternity) benefits were made payable to employees who had qualified 
in the base year preceding the respective effective dates. 


1. C. C. REPORTS FOR SALE 


The volumes of the Interstate Commerce Commission Reports which 
belonged to the late Luther M. Walter are for sale by his estate. These 
consist of : 

Volumes 1 to 264, inclusive, except that there is no Volume XIV 
and there are two Volume XVI, Volume 266; 

Valuation Reports, Volumes 22 to 48, inclusive. 

Interstate Commerce Acts Annotated, Volumes 1 to 13, inclusive. 

Interested parties should communicate directly with Helen W. 
Munsert, 135 S. LaSalle Street, Chicago 3, Illinois, who is the attorney 
for Mr. Walter’s estate. 





LIFE’S RECORDS CLOSED 
By Epwarp H. DeGroot, Jr. 


Chairman, Memorial Committee 


Wallace R. Middleton, member of the law firm of Bodman, Longely, 
Bogle, Middleton and Armstrong, 1400 Buhl Building, Detroit, Michigan. 


A. B. Pratt, T. M., Northern States Power Company, 15 South 5th 
Street, Minneapolis, Minnesota. 


Walker C. Hay, President, Midwest Motor Carriers’ Bureau, Com- 
merce Exchange Building, Oklahoma City, Oklahoma. 








Rail Transportation 
By A. Rea Wiuiams, Editor 


FINANCE MATTERS 
Boston & Providence Reorganization 


Federal Judge Francis J. W. Ford, U. 8S. District Court at Boston, 
rejected on February 26, the plan of reorganization approved by the 
Interstate Commerce Commission under Sec. 77 of the Bankruptcy Act 
for the Boston and Providence Railroad and ordered that the proceed- 
ings be referred back to the Commission, holding the plan to be in- 
equitable and incapable of execution. 





Missouri-Pacific Reorganization 


The Alleghany Corporation, a holder of Missouri Pacific securities, 
filed with the Interstate Commerce Commission on March 19, 1948 a plan 
of reorganization for the Missouri Pacific Railroad System. 

Under the plan submitted by Alleghany the proposed capitalization 
is $618,995,652, or $58,000,000 more than the plan approved by the 
Commission in 1943 and returned to that tribunal by the Court for re. 
examination in view of changed conditions since the plan was approved 
in 1943. Under Allegany’s plan holders of $643,455,044 of bonds, pre- 
ferred and common stock, would receive $164,078,710 of new first mort- 
gage 4% bonds; $153,245,511 of new general mortgage 414% income 
bonds ; $60,922,686 of unsecured 4% income debentures due in 75 years; 
$19,406,840 of preferred stock, and $99,355,588 of common stock. Hold- 
ers of preferred and common stock would receive for each $100 par 
value one-half share of new common stock. 

The plan also provides for the allocation of new securities for the 
claims against the International-Great Northern and the New Orleans, 
Texas & Mexico Railway Company, both of which are being reorganized 
under Section 77 with the parent company. 

At the hearings before the Commission which began on March 23, 
three directors of that railroad opposed the plan submitted by Alleghany 
Corporation and proposed a plan of their own. 

The three directors, who called themselves independent, urged re 
organization without consolidating the three major units of the Missouri 
Pacific System. Donald D. Wilson, of the independent group, told 
the Commission it was too complicated to attempt reorganization and 
consolidation at the same time. The three major railroads, to wit, the 
International-Great Northern and the New Orleans, Texas and Mexico, 
which are reorganizing with the parent company, Mr. Wilson said, 
‘*present different problems, have different relationships as to assets, 
debts, earnings and probable prospects, and different groups holding 
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their securities.’ 
totals $582,397,000, with annual fixed charges of $9,180,208. Fixed and 
contingent charges would amount to $15,930,000 annually. In addition 
to Mr. Wilson, the independent directors are John V. Farwell, 3d and 


The capitalization proposed by the independents’ plan 


Bolton Sullivan. 





Georgia, Florida & Alabama Reorganization 


The Second Proposed Report by Examiner Ralph H. Jewell of the 
ICC in F. D. 14636, recommending a plan of reorganization for the 
Georgia, Florida & Alabama Railroad Company was released recently. 
Based upon the entire road, including the physical value of the debtor’s 
property, its past, present and prospective earnings, Examiner Jewell 
recommends a permissible capitalization of the reorganized company 
not to exceed $2,800,000, the effective date of which should be the date 
of consummation of the plan. 

The Examiner’s report further recommends a 21-year lease of this 
property to the Seaboard Air Line, including a provision in the lease 
that it will continue for a further period of 25 years unless terminated 
as prescribed in his report. 

The I. C. C. has ratified the appointment of Andrew J. Lyndon 
as trustee of G. F. & A., succeeding Leon D. Dure, deceased. 





Rutland R. R. Reorganization 


Division 4 of the Interstate Commerce Commission, under date of 
March 16, 1948, issued its Second Supplemental Report and order in 
F. D. 14635 on plan of reorganization for the Rutland Railroad Com- 
pany. This report and order modifies the Commission’s earlier report 
and order of December 11, 1946, affirmed by its report and order of 
March 10, 1947, which plan was referred back to the Commission by the 
District Court of the United States for the District of Vermont as not 
being approved. As modified the report provides that the new pre- 
ferred and common stock to be issued in consummation of the plan will 
be placed under voting trusts for a period of five years and voting trust 
certificates will be issued The plan as otherwise reported remains 
unchanged. 





Railroad Reorganizations 


The bankruptcy court under Sec. 77 properly dismissed, as not filed 
in good faith, a reorganization petition filed by a creditor of a railroad 
which had been in a State court receivership since 1930, according to 
the opinion of the Fifth Circuit Court of Appeals rendered March 1, 
1948, in the case of John v. Waco, Beaumont, Trinity & Sabine Railway 
Company. The Appellate Court held that the statute ‘‘does not require 
a petition for reorganization to be approved by the judge as filed in good 
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faith if he is not satisfied that it was so filed and the evidence is suftici- 
ent to warrant a finding of lack of good faith.’’ Petitioner’s contention 
that the bankruptcy court was required to keep this case on its docket 
for six months was answered by the Appellate Court that the six months 
referred to in the statute ‘‘runs from the date of ‘the entry of the order 
by the judge approving the petition as properly filed,’ and no such 
order was ever made or entered in the case. Obviously, therefore, the 
just-quoted provision under subsection (d) is not a limitation on the 
authority of the court under subsection (a) to dismiss a petition for 
reorganization if not satisfied that it was filed in good faith.’’ 





FORMAL MATTERS 
Class Rates—Official and Southern Territories 


In I. C. C. Docket 29650—Shreveport Chamber of Commerce v. 
Aberdeen and Rockfish Railroad Company, Examiner Frank M. Weaver 
has released proposed report in which he holds that: 

(1) Class rates between Shreveport, Louisiana, and points within 
official and southern territories are found to be unreasonable and unduly 
prejudicial, and prescribes lawful rates for the future, and 

(2) Recommends the reopening and further hearing of southwestern 
revision on question whether one factor rates should be substituted for 
the arbitrary combination basis to and from the extended arbitrary area. 





Government Reparation Cases 


In a complaint filed recently with the Interstate Commerce Commis- 
sion the Department of Justice has accused 630 railroads of overcharging 
the Government for wartime shipments of blankets. The complaint 
asks that the railroads be compelled to refund the amount of the alleged 
overcharge, but it did not say how much this should be. This action 
is one of a score of similar Government suits accusing railroads of 
charging exorbitant freight rates during World War II. Attorney 
General Clark said the freight rates on blankets were based on normal 
shipments of less-than-carload lots. He also said that ‘‘during the War 
the Government shipped blankets in carload lots and was entitled to 
lower rates than those imposed by the railroads.’’ 





Increases in Arizona Freight Rates and Charges 


In its report of March 8, 1948, Docket 29729, relating to increases 
in Arizona freight rates and charges, the Commission finds that the 
intrastate rates and charges on ores and: concentrates, livestock and 
limerock, required by authority of the State of Arizona, through the re- 
fusal to permit increases corresponding to those maintained on inter- 
state traffic, was unjust discrimination against interstate commerce. The 
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Commission also finds in its report that the intrastate rates on raw 
products of agriculture and sulphuric acid were not discriminatory, nor 
causing any undue preference or unreasonable advantage as between 
persons and localities in intrastate commerce, or undue preference and 
disadvantage in intrastate commerce. 





L. C. L.—Rates and Charges 


In a Notice dated March 11, 1948 the Interstate Commerce Com- 
mission in Ex Parte 73 prescribed a special procedure for further hear- 
ings in the matter of Regulations for Payment of Rates and Charges 
with respect to L. C. L. traffic generally throughout the United States. 
This method of procedure is a modification of the Commission’s earlier 
order in Ex Parte 73 dated January 20, 1931, and is the result of a 
petition filed by the Missouri-Kansas-Texas Railroad Company and The 
Texas and Pacific Railway Company, and afiliated railroads, con- 
curred in by the St. Louis-San Francisco Railway Company. Petitioners 
sought an enlargement to 7 days of authorized time for payment of 
transportation charges on L. C. L. traffic, on account of competition with 
motor carriers. The existing regulations were prescribed pursuant to 
Sec. 3(2) of the Interstate Commerce Act. 





New Haven Seeks Increase in Intrastate Commutation Rates 


In a petition filed with the Interstate Commerce Commission on 
March 10, 1948 the New York, New Haven & Hartford Railroad Com- 
pany asked the Commission to increase its New York intrastate com- 
nutation tickets so as to bring these fares up to the interstate level. 

The railroad said that interstate commutation increases averaging 
20% approved by the Commission last September have been applied to 
its intrastate fares in Connecticut, Rhode Island and Massachusetts. The 
New York State Public Service Commission, however, the petition said, 
tefused to approve the increases and has deferred action until next 
August. The railroad contended the lower fares in New York State are 
wjust and discriminatory. 





Official-Western Trunk Line Divisions 


Incident to complaints filed in ICC Docket 28277 (CRI&P (Estate) 
et al v. Ahnapee & Western et al) and 28589 (B&O et al v. CRI&P et 
al), the ICC on February 12, 1948 handed down a decision to the effect 
that divisions of joint class and percentage or column rates and certain 
commodity rates between Official and Western Trunk Line territories 
were unjust, unreasonable and inequitable. Just, reasonable and equi- 
table divisions were prescribed, same to be made effective July 1, 1948 
by order entered February 12, 1948. 
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Transportation to and from Public Delivery Track 


In I. C. C. Docket 29813—Trojan Scrap Iron Corporation et al. v, 
Boston & Maine Railroad, a case involving the refusal of the defendant 
to provide transportation to and from the industry on Front Street, 
Troy, N. Y. of the Complainants because it is of the opinion that such 
operation would be too difficult and expensive, Examiner Otto A. Hanson 
of the Interstate Commerce Commission has issued a proposed report in 
which he recommends that the Commission should find Defendant’s re- 
fusal to negotiate with Complainants for an agreement to operate over 
the Front Street track, and the sidings thereto, together with its refusal 
to provide and furnish transportation to and from Complainants in- 
dustries on that track, and to operate the connection with the Front 
Street traffic, is a violation of its common carrier duties as required by 
Section 1(4) and Section 1(9). Examiner Hanson recommends that 
no order be issued, but Defendants should be afforded reasonable oppor- 
tunity to negotiate with Complainants for an agreement to correct this 
situation. If such an agreement cannot be reached, the examiner’s 
report states that the matter may be called to the Commission’s atten- 
tion for appropriate action. 





LEGISLATION 
Bills Introduced in Congress 


The following bills have been introduced in the Second Session of 
the Eightieth Congress: 

H. R. 3730, introduced by Representative Andrews, of Alabama 
(on February 27, 1948) to amend See. 20(12) of the Interstate Com- 
merce Act with respect to recourse, by an initial or delivering carrier, 
against the carrier on whose line loss of or damage or injury to property 
is sustained, on account of expense incurred in defending actions at law. 
The Committee on Interstate and Foreign Commerce to which this bill 
was referred, in its report, recommended that the bill be passed without 
amendment. 

H. R. 5623, introduced by Representative Wolverton, of New Jersey, 
to amend several sections of the Interstate Commerce Act. 

H. R. 5664, introduced by Representative Rizley, of Oklahoma, to 
amend the Interstate Commerce Act so as to permit the issuance of free 
passes to agents of carriers subject to Part I of the Act. The bill was 
referred to the Committee on Interstate and Foreign Commerce. 

H. R. 5875—introduced by Representative Crosser, to amend the 
Railroad Unemployment Insurance Act, as amended. 

H. R. 5993—introduced by Representative Crosser of Ohio, to 
amend the Railroad Retirement Act of 1937, as amended. This bill was 
referred to the Committee on Interstate and Foreign Commerce. 

H. R. 5995—introduced by Representative Morrison, of Louisiana, 
to repeal the taxes on telegraph, telephone, radio and cable services. The 
bill was referred to the Committee on Ways and Means. 
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H. R. 6011—introduced by Representative Boggs, of Louisiana, to 
amend the Railroad Retirement Act of 1937 to make employees eligible 
for annuities after 30 years of service regardless of age and to make 
widows also eligible for annuities irrespective of age. The bill was 
referred to the Committee on Interstate and Foreign Commerce. 

S. 2216, by Senator Reed of Kansas, on February 25, to amend sub- 
section (b) of Section 205 of the Interstate Commerce Act to provide 
that where only one member participates in a hearing that member 
shall constitute a quorum and where failure of a duly appointed member 
of a joint board to participate, such failure shall not affect the duty 
and power of the remaining members to proceed with the hearing and 
consideration. 





1. C. C. Regulations Amendments . 


The House Interstate and Foreign Commerce Committee has held 
hearings on H. R. 4092, introduced by Representative Bennett of Mis- 
souri, which would give the I. C. C. control over the construction, design 
and condition of baggage and express cars. 





R. R. Unemployment Insurance Tax Hearing 


The Committee on Ways and Means of the House of Representatives 
held a public hearing March 19, 1948 on H. R. 5711, which is a bill to 
amend the Railroad Unemployment Insurance Act by substituting a 
graduated payroll tax on railroads for the present flat rate of 3% for 
fnancing the railroad unemployment compensation system. 

In a statement filed with the House Committee on Ways and Means 
recently by Dr. J. H. Parmelee, AAR Vice President and Director of 
the Bureau of Railway Economics, it is said that the enactment of H. R. 
5711, providing for a sliding scale for Railroad Unemployment Insur- 
ance Taxes will not impair the system even though there be the most 
severe economic depression. The memorandum supplemented testimony 
earlier presented to the Committee by Mr. J. Carter Fort, Vice President 
and General Counsel of the AAR in support of the bill. 





Fair Labor Standards Act Amendment 


Senator Ball of Minnesota introduced, on March 25, 1948, S. 2386 
to provide for the amendment of the Fair Labor Standards Act of 1938. 
Under this bill the minimum wage would be raised from 40 to 60 cents 
an hour. Provision is also made for the establishment of industrial 
committees which would have power to alter the rate according to stand- 
ards prescribed in the original Act, upward to 70 cents an hour or down- 
ward to 50 cents an hour. A subcommittee of the Senate Labor 
Committee is expected to begin hearings on this bill on April 19. 
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MISCELLANEOUS 
1. C. C. Orders Freight Service Cut 25% 


The Interstate Commerce Commission issued Service Order 811 on 
March 25, 1948 which ordered a 25% reduction in the use of coal-burn- 
ing locomotives for freight service, beginning Tuesday, March 30, at 
11:59 p.m. This order is to remain in effect until April 30, unless it 
is annulled by the Commission. 

In taking this emergency action, the I. C. C. said that it was 
because the reserve stocks of railroad coal are at a ‘‘dangerously low 
level’’ due to the soft coal miners’ work stoppage. The order will 
affect the use of coal-burning locomotives for the transport of all 
commodities except coal. Certain classes of freight are to be given 
priority over all other shipments during the period of freight cut- 
back. In addition to the movement of coal, empty coal cars enroute to 
mines for coal loading and for coal mining derivatives are to be ex- 
empted from the order. Under this order, therefore, railroads are 
restricted to 75% of their total coal-burning freight locomotive service, 
based on their average daily mileage in the week ended March 6, 1948. 





Railroad Credit Corporation Liquidation 


In a report to his directors of March 4, 1948, E. G. Buckland, 
President of the Railroad Credit Corporation, advised that the final dis- 
tribution of funds under the marshalling and distributing plan to all of 
the participating carriers will be made as of April 30, 1948. The final 
distribution, which will represent an excess over the 100% already 
distributed, will approximate a little more than one-fifth of 1% of the 
contributed fund. The total amount covering the final distribution is 
$149,223.92. 





Collection of Charges on Prepaid Shipments of the Commodity 
Credit Corporation 


The Commodity Credit Corporation, Production and Marketing 
Administration, U. S. Department of Agriculture, has commenced the 
use of prepaid commercial bills of lading on shipments of certain com- 
modities which were formerly shipped on Government bills of lading and 
it is contemplated that this practice will be gradually extended to apply 
to additional commodities. (This does not affect the existing practice of 
the Commodity Credit Corporation in making some shipments of com- 
modities, such as bulk grains, on collect commercial bills of lading.) 

These prepaid commercial bills of lading will show the Commodity 
Credit Corporation as the shipper and the United States Government 
as the owner of the property and the Commodity Credit Corporation 
assumes responsibility for and will pay all of the transportation and 
accessorial charges accruing on shipments covered thereby. 
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The provisions apply only to shipments on prepaid commercial 
bills of lading of those commodities formerly shipped on government 
bills of lading, and do not change or affect in any manner the method 
of billing or the payment of charges on shipments of commodities which 
have customarily been handled by the Commodity Credit Corporation 
on commercial ladings. 





oO. D. T. 
Passenger Train Service Cut 25% 


Because of dwindling coal supplies due to the coal shortage threat 
caused by the walkout of John L. Lewis’ coal miners, the ODT ordered 
a 25% cut in passenger train service on coal-burning trains, effective 
midnight March 21, 1948. The order also prohibits the running of any 
special passenger trains requiring coal-burning locomotives and forbids 
substitution of other types of locomotives. Inasmuch as approximately 
45%of the Nation’s passenger locomotives burn coal the over-all pas- 
senger service is expected to be cut by about 11%. 





General Permit 


General Permit ODT 18A, Revised-38, issued March 26, 1948, 
effective March 29, 1948 and expiring September 30, 1948, provides 
that any person may offer for transportation and any rail carrier may 
accept for transportation at point of origin, forward from point of 
origin, or load and forward from point of origin, any carload freight 
consisting of new fresh harvested onions, when the origin point is 
within the United States, except a point or place in the States of 
Georgia or Texas, and the quantity loaded in each car is not less than 
30,000 pounds. When the origin point of any such freight is a point 
or place in the States of Georgia or Texas the quantity loaded in each 
ear must be not less than 25,000 pounds. 





Director Urges Car Service Rules Formulation 


ODT Director Johnson told the House Appropriations Committee 
that the ODT officials now had ‘‘several things on hand’’ in their 
offices that were now being neglected. ‘‘We should get out and formu- 
late car service rules,’’ he said. ‘‘They have never been formulated, 
they have never been made official. We have made the railroads file 
them with the Commission for the first time in history. They ought to 
be reviewed and tabulated and a set of car service rules put out that will 
meet emergencies without so much supervision. It has not been done. 
We cannot get to it.’’ 
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PERSONALS 
Director Crandall, Bureau of Accounts, ICC, Retired 


Mr. C. D. Crandall, Director of the Bureau of Accounts of the 
Interstate Commerce Commission, retired on February 29, 1948. 

Effective March 7, 1948 the name of that Bureau was changed to 
the Bureau of Accounts and Cost Finding and has merged with the new 
bureau the Section of Accounts of the Bureau of Motor Carriers and 
the Cost Finding Section of the Bureau of Transport Economies and 
Statistics. Dr. Ford K. Edwards, Head Cost Analyst, of the Bureau of 
Transport Economics and Statistics, has been made Director of the new 
bureau. 

In 1939 Dr. Edwards joined the staff of the newly-created Cost 
Section of the Bureau of Statistics as principal economist in charge of 
the design of cost procedures. Prior to his affiliation with the I. C. C. 
Dr. Edwards was principal economist and examiner with the California 
Railroad Commission for a period of four years, during which time his 
work was largely devoted to cost investigations in the field of rail, highb- 
way, water carrier, interurban and marine terminal operations. 





CAB Chairman 


Nomination of Joseph J. O’Connell, former General Counsel of the 
Treasury Department, to be Chairman of the Civil Aeronautics Board, 
was sent to the Senate for confirmation on March 19, by President 
Truman. Mr. O’Connell, 42, Democrat, will succeed James M. Landis, 
who was not reappointed when his term expired. 





National Mediation Board Appointment 


The nomination by President Truman of John Thad Scott, Jr., 
to be a member of the National Mediation Board to succeed former 
Senator H. H. Schwartz was confirmed by the Senate on March 2, 1948. 





STATISTICS 
Railroad Construction—February 


According to the Department of Commerce, new construction by 
railroads, in February, 1948, was estimated at $21 million, compared 
with $18 million in February 1947, and $24 million in January 1948. 





Railway Employment 


Excluding switching and terminal companies, Class I railways at 
the middle of February 1948 had 1,311,518 employees, a decrease of 
.93% compared with the middle of February 1947, and a decrease of 
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49% compared with the middle of January 1948. According to pre- 
liminary figures railway employment at the middle of February 1948 
was 131.7% of the 1935-1939 average. 





Railroad Revenues and Expenses—January 


Class I railroads of the United States in January 1948, had an 
estimated net income, after interest and rentals, of $19,000,000, com- 
pared with $31,500,000 in January 1947, the AAR announced on 
March 5. 

Total operating revenues in January 1948 amounted to $750,734,- 
787, compared with $685,629,934 in the same month of 1947, an in- 
erease of 9.5 per cent. Operating expenses in January amounted to 
$615,855,516, compared with $539,120,865 in January 1947, an increase 
of 14.2 per cent. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended March 20, 1948, 
totaled 700,482 cars. This was a decrease of 143,559 cars, or 17 per 
eent below the corresponding week in 1947, and a decrease of 104,124 
ears, or 12.9 per cent below the same week in 1946. 

Loading of revenue freight for the week of March 20 decreased 
96,551 cars, or 12.1 per cent below the preceding week due to labor 
difficulties in the coal fields. 

Miscellaneous freight loading totaled 383,063 cars, an increase 
of 13,471 cars above the preceding week, but a decrease of 3,074 cars 
below the corresponding week in 1947. 

Coal loading amounted to 79,965 cars, a decrease of 114,436 cars 
below the preceding week, and a decrease of 104,770 cars below the 
corresponding week in 1947. 





Railroad Revenue—Average Per Ton Mile 


The following table showing the average revenue per ton mile for 
the Class I railroads for the Eastern, Southern and Western Districts 
and the United States as a whole, was released by the Bureau of Railway 
Economics under date of March 8, 1948: 
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Average Revenue per Ton-Mile cf 
Railways of Class I in the United States—Years 1921-1947 1 
q 
a re 
Eastern District 
(Inc. Pocahontas|Southern Region| Western Region} United States q 
Region) 
Year 
Revenue per ton-|Revenue per ton-|Revenue per ton-|Revenue per ton- 
mile (cents) mile (cents) mile (cents) mile (cents) 
hi 
1921 1.183 1.239 1.422 1.275 tk 
1922 1.112 1.124 1.292 1.177 el 
1923 1.053 1.093 1.227 1.116 re 
1924 1.055 1.103 1.208 1.116 . 
1925 1.035 1.089 1.195 1.097 im 
1926 1.015 1.079 1.187 1.081 nl 
1927 1.016 1.673 1.179 1.080 ge 
1928 1.021 1.078 1.166 1.081 ca 
1929 1.014 1.088 1.162 1.076 
1930 998 1.082 1.149 1.063 
1931 979 1.104 1.136 1.051 
1932 971 1.089 1.145 1.046 
1933 932 1.072 1.077 999 
1934 917 1.043 1.050 978 
1935 942 1.029 1.041 
1936 937 1.002 1.017 974 
1937 897 959 979 935 
1938 931 1.013 1.039 983 
1939 931 1.001 1.021 973 
1940 918 954 982 945 
1941 924 946 946 935 
1942 902 949 961 932 
1943 899 948 966 933 
1944 920 976 972 949 
1945 926 .993 982 959 
1946 969 1.000 980 978 
1947 1.068 1.094 1.079 1.076 




















Steam Railway Accidents 


During the month of January 1948 there were 18 passengers killed 
and 456 passengers injured in train and train service accidents. This 
compares with 10 passengers killed and 308 passengers injured in such 
accidents during the month of January 1947. 

During January 1948 there were 64 employees killed and 3,104 
injured while on duty, compared with 55 killed and 3,253 injured while 
on duty during the month of January 1947. 





Oil Pipe Line Companies—Statistics 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has released Statement No. Q-600 showing transportation revenue and 
traffic of large oil pipe line companies for the fourth quarter of 1947 as 
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compared with the fourth quarter of 1946. In the fourth quarter of 
1947 the transportation revenue increased 14.1 per cent over the fourth 
quarter of 1946. The number of barrels of oil originated on line and 
received from connections increased from 536,979,579 in the fourth 
quarter of 1946 to 619,667,204 in the fourth quarter of 1947. 





Passenger Traffic Statistics 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has issued Statement No. M-250 showing passenger traffic statistics for 
the eleven (11) months ended with November 1947 as compared with the 
eleven months ended with November 1946, compiled from reports rep- 
resenting 122 steam railroads. The report shows a decline of 19.8% 
in number of passengers carried in coaches and a decline of 31.3%of 
number of passengers carried in sleeping cars. Revenues from passen- 
gers carried in coaches declined 22.7% and revenues from passengers 
earried in sleeping cars declined 32.5%. 











Motor Transportation 
By Harry E. Boor, Editor 


Acting General Counsel, American Trucking Associations, Inc 


Reopening of Ex Parte 73 Offers Threat to Trucking Credit Period 


There is a possibility that the trucking industry may have to defend 
its credit time limits as a result of the reopening of Ex Parte 73. 
This proceeding is a rail case and is to determine whether or not there 
should be any change in the credit period for payment for less car- 
load freight moving under rail tariffs. At present time, the maximum 
period of credit for the railroads is 96 hours computed from the first 
midnight following delivery or presentation of the freight bill. In 
response to some of the inquiries made by the Commission, it has been 
suggested that the I. C. C. simultaneously reopen Ex Parte MC-1, which 
is a motor carrier credit proceeding. If Ex Parte MC-1 is reopened, 
there is a possibility that the Commission might be asked to decrease the 
present motor carrier credit period to the same as that of the railroads. 





Proposed Report Recommends Discontinuance of Proceedings in 
Ex Parte No. 167 


In a proposed report by Charles R. Seal, Director of the Bureau 
of Water Carriers and Freight Forwarders, it was recommended that 
proceedings in the case of American Trucking Associations, Inc. v. 
Delaware-New Jersey Ferry Co. be discontinued. The Director found 
that the application of Part III of the Interstate Commerce Act to the 
operations of the Delaware-New Jersey Ferry is ‘‘not necessary to carry 
out the national transportation policy.’’ This case was originally 
brought against the Ferry Company by motor carriers who claimed the 
increased rates were excessive and requested the Commission to assume 
jurisdiction over the ferry line and suspend the increased rates. The 
ferry company contended it did not operate in interstate commerce be- 
cause the termini of the Ferry were both located in Delaware, due to 
the fact that the boundary of Delaware is at the mean low-water mark 
on the Jersey side of the Delaware River. The Director, in his proposed 
report, did find that the Ferry was operating in interstate commerce, but 
there were insufficient grounds to recommend that the Commission 
assume jurisdiction and suspend the increased rates. 





Rating Shaving Soaps as Toilet Preparations Denied by I. C. C. 


Division 3 of the Interstate Commerce Commission ruled that 
shaving soap in cake, stick, bar, powder, or liquid form is ‘‘soap’’ and 
not a toilet preparation. The National Classification Board had pro- 
posed a first or third class rating for these preparations, which presently 
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are taking fourth and sixth class ratings, on the basis that they were 
toilet preparations rather than soap. This decision was handed down in 
a proceeding known as I & S M-2712 and arose out of a National Classi- 
fication Board attempt to add a note to its toilet preparations listing. 
Protests were launched by shippers, who have been tendering shaving 
creams and soaps for transportation, since such changes would mate- 
rially increase the rates and charges. Division 3 pointed out in its report 
that ‘‘there is no listing of shaving creams in the index of the classi- 
fication, nor any ready method by which the classification user would be 
led to the item containing the proposed ratings.’’ At the hearings, 
the Classification Board stressed the confusion which now exists in 
determining the proper classification ratings applying on the commodi- 
ties in question, but the Division admonished the Board to ‘‘provide 
ratings on these commodities in a clear and unambiguous manner, pref- 
erably by the establishment of specific classification items thereon, 
properly indexed.’’ The Division found that there was nothing in the 
record to indicate that the present value or other transportation 
characteristics are materially different from those of soaps in general. 
The Division did hold that latherless or brushless type shaving creams 
have many qualities akin to those of facial and vanishing creams, and 
that they contain only a small amount of soap. Therefore, the present 
ratings on soap are not applicable to latherless or brushless type shaving 
creams. Protestant shippers argued that there should be a common 
rating applied to all shaving commodities, but the Division reasoned that 
latherless or brushless type creams are rated correctly as toilet prepara- 
tions and that their higher ratings were not in issue. 





Theft Insurance Policy does not cover Carrier Employee Implicated 
in the Theft 


The Aetna Insurance Company recently won a decision from a U. 8. 
District, Court jury in a suit filed against that firm by Mundy Motor 
Lines, Roanoke, Virginia, for over $30,000, representing a loss incurred 
by the carrier in a theft of merchandise from its Philadelphia terminal. 
Mundy Motor Lines had purchased a theft policy, but the insurance 
company contended that an employee of the carrier was implicated in 
the theft and that the policy involved did not insure against loss result- 
ing from dishonest action on the part of the insured or any agent or 
employee of the insured. It was contended that the motor carrier’s em- 
ployee communicated with those who actually did the robbing of the 
terminal and that this employee supplied them with a key to the building. 
This case goes back to the actual theft in November, 1945, and all those 
involved in the robbery, including Mundy’s employee, were convicted. 





‘National Motor Freight Classific-tion” Adopted by Missouri Public 
Service Commission 


The Missouri State Public Service Commission has announced it 
will require intrastate carriers to become parties to the National Motor 
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Freight Classification on or before July 15, 1948. Missouri is now 
the forty-second state to recognize the ‘‘National Classification’’ and 
this action consummates an eight-year old effort of motor freight car- 
riers to bring about prescription of the ‘‘Classification’’ for observance 
by Missouri State trucking companies. The chief rate expert of the 
Missouri Public Service Commission pointed out that Missouri has two 
scales of class rates, one applying to less-truckload traffic, the other to 
truckload traffic. The truckload scale is substantially lower than the 
less-truckload scale, and the order requires carriers to apply the less- 
truckload ratings in the ‘‘ National Classification’’ to Missouri’s truck- 
load scale when truckload quantities are made. 

At the hearing in November, 1947, it was pointed out that the 
‘‘National Motor Freight Classification’’ is observed by more than 
5,000 carriers, and it is important that the same classification be used 
generally so that the same commodity, or commodities, will not be 
treated differently because of the crossing of some arbitrary line. The 
use of the same classification for interstate and intrastate traffic avoids 
confusion and duplication and makes for economy. Missouri previously 
used the ‘‘ Western Classification,’’ which is a classification developed 
initially for railroads. 





1. C. C. Authority to Increase Intrastate Rates Challenged by 
Louisiana 


The authority of the Interstate Commerce Commission to permit 
a freight rate increase in Louisiana has been challenged by the Louisiana 
State Public Service Commission. The Texas-Louisiana Freight Bureau 
applied for a twenty-five per cent increase in rates for the movement of 
soda ash from Lake Charles and Baton Rouge to Shreveport, La. The 
I. C. C. granted a rise of 17 to 21 cents on the ground that the existing 
rates were discriminatory compared with rates from Lake Charles and 
Baton Rouge to points in Oklahoma and Arkansas. The Louisiana 
State Public Service Commission decision denies the authority of the 
Federal Agency to act on rates for shipments that move only within 
the State boundaries. The State Commission further contends that 
the I. C. C. has not considered whether the existing rates are reasonable, 
nor whether they produce a fair return to the carrier. The Louisiana 
Agency stated: ‘‘ Under these conditions, for this Commission to volun- 
tarily submit to the findings of the I. C. C. in this matter, would be 
tantamount to abandoning its constitutional and statutory duty under 
state statutes, and amount to usurpation by federal authority of the 
State’s inherent and normal authority to regulate traffic wholly within 
its borders, contrary to decisions of the Interstate Commerce Commission 
and of the Federal] Courts in prior cases involving similar cireum- 
stances.’’ 
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New York Central Railroad Granted Motor Carrier Operating 
Authority 


Division 5 of the Interstate Commerce Commission has granted the 
New York Central Railroad Company authority to operate a 3,000-mile 
truck service, subject, however, to the restrictions designed to assure 
that trucking operations will be auxiliary to, or supplemental of, those 
of the Railroad. 

The territory covered in the grant involves Ohio, Indiana, and 
Illinois, and the New York Central also had asked for trucking rights 
in Missouri so as to connect East St. Louis, Ill. with St. Louis, Mo., but 
Division 5 pointed out that an existing exempt motor carrier links 
East St. Louis and St. Louis for the Railroad and that, even if the 
railroad performed that service itself, the operation would be exempt 
under the Interstate Commerce Act. The application of the New York 
Central was opposed by many of the independent motor freight carriers 
in the proceeding, MC-67916 (Sub. No. 3). Motor carriers contended 
that a competitive operation would be established which would deprive 
them of traffic, that existing independent motor carrier service had not 
been shown to be inadequate, and that existing service could be co- 
ordinated with rail service to advantage. As in other rail applications. 
the New York Central submitted estimates ranging from $250,000 to 
$300,000 as savings per year by using trucks and also a saving of time 
ranging from 24 hours to as much as three and four days. The Division 
held that the application for authority ‘‘is not founded upon a theory 
that there is a material deficiency in the all-motor service provided by 
existing carriers, but that the Railroad’s trucking operations are de- 
signed solely to improve the applicant’s present less-than-carload train 
service.’’ 





1. C. C. Report on Motor Carrier Fire Accidents for 1946 


The Section of Safety, Bureau of Motor Carriers has recently 
released the Annual Summary of Motor Carrier Fire Accidents for 
1946. The 495 fire accidents which are analyzed in the report represent 
3.3% of all accidents reported to the Commission in 1946. The ratio 
of fire accidents to all accidents is at the lowest point since 1942. The 
severity of fire accidents has risen, primarily as a result of more fre- 
quent collisions and fuel spillage. Fire accidents resulted in 139 
fatalities, 543 injuries, and caused property damage of $3,084,451. 
More than two-thirds of the property damage was attributed to the 239 
fire accidents which resulted in the total destruction of one or more 
vehicles. 

9? 


Collisions and ‘‘fire only’’ accidents account for nearly 90% of 


the fire accidents, each accounting for about an equal share. The re- 
maining fires resulted from non-collision accidents, mostly upsets and 
ditchings. 
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The frequency of collision and ‘‘fire only’’ accidents rose in 
1946, while non-collision fire accidents appear to be levelling out after a 
constant decrease over the past three years. 

Among the objectives of the fire accident summary are (1) to 
determine the locations and causes of fire, and (2) to determine the 
factors which affect the frequency and/or severity of fire. In fostering 
these objectives, special studies have been made on such subjects as the 
effectiveness of fire extinguishers, fuel spillage, ‘‘safety’’ fuel tanks in 
fire accidents, and an attempt is being made to find the relationship, if 
any, between the frequency of tire fires and the use of synthetic tires. 

In its conclusions and recommendations, the report emphasizes the 
part that the carriers themselves can play in reducing fire accident. 
Among the items stressed are improved inspection and maintenance, re- 
duction of collisions through improved over-all safety practices, and 
improved vehicle design particularly with reference to the fuel supply 
and related items. 
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Freight Forwarder Regulation 
By Gites Morrow 


General Counsel, Freight Forwarders Institute 


House Passes Bill to Include Cost of Defending Suits in Amounts 
Recoverable under Subrogation Provisions of Sec. 20(12) 


The House of Representatives, on March 15, 1948, passed bill H. R. 
3730, providing for the amendment of Section 20(12) of the Interstate 
Commerce Act so as to permit a receiving or delivering carrier which 
has been required to pay a loss or damage claim for which some other 
carrier is responsible, to recoup from the responsible carrier, in addition 
to the amount of the claim, expense reasonably incurred in defense of a 
suit. The bill proposes to add the following language at the end of 
Section 20(12) as it now appears in the Act: 


‘<# * * and the amount of any expense reasonably incurred by it in 
defending any action at law brought by the owners of such prop- 
erty’”’ 





Freight Forwarders Held Entitled to Subrogation Against Railroads 


The United States Circuit Court of Appeals, in Acme Fast Freight, 
Inc., v. Chicago, Milwaukee, St. Paul & Pac. R. R. Co., et al, No. 81— 
October Term, 1947, decided, on March 1, 1948, that a freight forwarder 
has subrogation rights against rail carriers under the terms of section 
20(12) of the Act. The decision reverses a decision of the U. 8. District 
Court, Southern District of New York. 

The forwarder brought an action for a declaratory judgment 
against six railroads, seeking to recover payments it had made to its 
shippers for shipments lost or damaged on the rail lines. The railroads 
defended on the ground that they did not receive written notice of loss 
within nine months, as provided in the uniform bill of lading. The 
forwarder maintained that notice to it by the shipper satisfied the re- 
quirement of notice and established the forwarder’s right to subrogation. 
The Court said that the decision must turn on ‘‘ Whether or not freight 
forwarders are to be considered receiving carriers under the conditions 
in this case for the purposes of Section 1013 (Sec. 413 of Act) and the 
Carmack Amendment (49 U. S. C. A. Section 20(11) and 20(12)).”’ 
Section 413 of the Act makes applicable to forwarders the provisions of 
Section 20(11) and (12) and provides that ‘‘* * * the freight forwarder 
shall be deemed both the receiving and delivering transportation com- 
pany for the purposes of such section 20(11) and (12).’’ By the use 
of such language the Court held that Congress meant that for the pur- 
poses of Section 20(11) and (12) a forwarder is to be treated as a car- 
rier. The Court commented that it agreed with appellees that the 
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‘‘general effect’’ of the legislation was not to make carriers of forward- 
ers, but it said that inasmuch as forwarders already had a common-law 
liability similar to the common-law liability of a carrier, it would appear 
reasonable for Congress to treat them as carriers for the purposes of 
statutory subrogation provisions which modify that carrier liability. 
Dealing with the contention of the railroads that even if the for- 
warders have the status of carriers under section 413 the railroads are 
not ‘‘connecting carriers’’ liable to the forwarders as initial carriers, 


the Court said, among other things: -s 
of 
“If it is borne in mind that the purpose of the Carmack Cot 


Amendment was to protect shippers, and that for the purposes of 
Section 1013 which extended its provisions to freight forwarders, 
they are to be considered initial carriers and not shippers, we think 
the appellees’ objection that they are not connecting carriers can- 
not be sustained. It seems apparent that nothing in the legislative 
history of either Act was intended to deprive the individual ship- 
pers of their common-law right of recovery against railroads as 
intermediate carriers. Before the enactment of section 1013, where 
goods were shipped through a forwarder, the courts allowed the 
shippers to recover directly from the carrier. It is true that the 
courts based recovery on the undisclosed principal theory of agency, 
and that when a forwarder is considered an initial carrier for sec- 
tion 1013, the agency relationship of shipper and forwarder no 
longer exists. Nevertheless, we do not think that section was de- 
signed to abrogate that right. Since the right did exist for the 
individual shipper, we think the effect of the Carmack Amendment 
was to subrogate the freight forwarder, as for this purpose the 
initial carrier, to that right. 

‘“‘The fact that the shipments given to the forwarder are con- 
solidated by it and sent on by a railroad under another bill of lading 
would not be sufficient, we believe, to relieve the carrier of liability 
to the shipper. For the shipper, the goods are the same, whether 
transported under the same bill or another. 

‘‘Tf the shipper by freight forwarder lost his rights against the 
actual carrier, and the forwarder were thus deprived of his rights of 
subrogation, it would put the forwarder in a position of an insurer 
for the entire transportation of the goods. We would require a 
clearer showing to hold that, because of the circumstance of the 
use of two bills of lading by freight forwarders, Congress intended, 
by incorporating the Carmack Amendment into the legislation regu- 
lating freight forwarders, to impose an absolute liability on them 
for through carriage, when no such liability was imposed on other 
initial carriers by the original amendment. We think the purpose 
of Section 1013, viewed in the light of the history of the Carmack 
Amendment itself, was simply to protect shippers through for- 
warders by giving them the same remedy against the person to 
whom they delivered their goods that they would have had if they 
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had originally delivered to a railroad. We think that Section 1013 
was not intended to change the other policy of the Carmack Amend- 
ment, i.e., that the loss, as between carriers, should fall on the one 
responsible. We think that, despite the issuance of a new bill of 
lading, appellant was subrogated to a right which the original 
shipper had against the railroads.’’ 


Dealing finally with the contention of the railroads that «ven if the 


forwarder is an initial carrier with subrogation rights, the requirement 
of the bill of lading limits the time for the exercise of that right, the 
Court held that: 


‘*For the purposes of that section we have already held that the for- 
warder is the initial carrier, which is the same as the receiving 
earrier. Notice to it by the shipper, will then, satisfy section 2(b) 
of the bill of lading of the railroad, as it satisfies the purpose of that 
section, namely, that of avoiding undue delay in filing claims.’’ 








Water Transportation 


By Donaup Macteay, Editor 


Landing Craft Operations Recommended 


By a proposed report in I. C. C. Docket No. W-939, New London 
Freight Lines Application, Examiners Morris H. Konigsberg and A. L. 
Corbin have recommended that the Commission issue to the applicant a 
certificate to operate self-propelled vessels in the transportation of com. 
modities generally and automobiles with passengers in seasonal opera- 
tion from February 15 to December 1 of each year, between New Lon- 
don, Conn., and Orient Point, Long Island, N. Y.; and commodities 
generally together with trucks and trailers between all points on the 
Thames River between Norwich, Conn., and New London, inclusive, 
and New York City. 

The application is opposed by rail carriers in Trunk Line and New 
England territories, the Central Vermont Transportation ‘Co., the Cen- 
tral Vermont Terminal, Inc., the National Water Carriers Assn., and 
the Savin Express Co. 

The applicant has purchased land and a dock at New Haven, is 
constructing a dock at Orient Point, and has acquired an L. S. M. (land- 
ing ship, medium). 





In Docket No. W-970, Sub 1, Lighterage Co., Inc. Application, 
Examiner Otto O. Hanson has recommended by his proposed report 
that the Commission grant the applicant, of Hartford, Conn., a certifi- 
eate authorizing transportation by self-propelled vessels of commodities 
generally between Hartford, Middletown, New Haven, and Saybrook, 
Conn., and points in the New York Harbor area. 

The application is opposed by rail carriers in Trunk Line and New 
England territories, and by the New England Transportation Co., motor 
earrier affiliate of the New Haven Railroad. 

The applicant has purchased three L. C. I. vessels (landing eraft, 
infantry) which are being converted to meet Coast Guard specifications 
for commercial operation, and has arranged for dock facilities at New 
York and New Haven. 





Court Dismisses Water Operating Authority Case 


Stating that the reasons advanced by the plaintiffs for setting aside 
the orders of the Commission in Docket No. W-507, Tidewater Trans- 
portation Co. Application, for the most part were concerned with the 
sufficiency of the Commission’s findings, the U. S. District Court for 
the district of eastern Washington has dismissed a complaint by Inland 
Navigation Co., Upper Columbia River Towing Co., Portland Tug and 
Barge Co., and C. T. Smith & Son against the United States of America, 
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defendant, and the Interstate Commerce Commission and Tidewater- 
Shaver Barge Lines, intervening defendants. 

The order of the Commission had granted a certificate to Tidewater 
Transportation Co., of Spokane, Wash., effective October 14, 1943, 
authorizing transportation of general commodities and general towage 
between all points on the Willamette and Columbia Rivers between 
Portland, Ore., and Pasco and Kennewick, Wash. 





Commercial Barge Lines Extension 


By a report accompanying its fifth amended certificate and order 
in Docket No. W-751 (Sub Nos. 2 and 3), Commercial Barge Lines, Inc., 
the Commission, by Division 4, has found that public convenience and 
necessity require extension of the applicant’s operations as a common 
earrier by self-propelled vessels and by non-self-propelled vessels with 
the use of separate towing vessels, to include transportation of motor 
vehicles and specified related articles from, to, or between various ports 
and points along the Ohio, Mississippi, Missouri, and Tennessee Rivers, 
the Illinois Waterway, and the Gulf Intracoastal Waterway. The new 
certificate is to be effective on and after May 27, 1948. 





Steamship Company gets Motor Vehicle Certificate 


The Keansburg Steamboat Co., of Keansburg, N. J., has been 
granted a certificate in Docket No. M. C. 106207, authorizing transpor- 
tation by motor vehicle of passengers and their baggage between New 
York City and Long Branch, N. J., and other points along the Jersey 
Shore. 

In its report Division 5 stated that the steamship company, which 
operates passenger vessels, proposed to furnish bus transportation 
throughout the year over the specified routes, but that during the sea- 
son its vessels were in operation it would provide an auxiliary bus 
service. 





Ferry Regulation Unnecessary 


By a proposed report in I. C. C. Docket No. Ex Parte 167, Director 
Seal of the Bureau of Water Carriers and Freight Forwarders, has 
recommended a finding that application of part III of the Act to the 
Delaware-New Jersey Ferry Co., which operates between Newcastle, Del. 
and Pennsville, N. J., is not necessary to carry out the national transpor- 
tation policy. The investigation was instituted on petition of the 
American Trucking Associations, Ine., which sought to have the Com- 
mission remove the exemption under section 303(g) (2) of the Act, 
assume jurisdiction over the operation of the company, and set aside 
the revised rates which it made effective July 1, 1947. 
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Transportation of Iron Ore in Canadian Vessels 


President Truman, on March 24, signed S. J. Res. 172, which 
authorizes vessels of Canadian registry to transport iron ore between 
United States ports on the Great Lakes during 1948. 





Barge Line Tax Case 


The United States Circuit Court of Appeals for the Fifth Cir. 
cuit has upheld in the main the decision of the District Court to the 
effect that the State of Louisiana cannot tax vessels of barge lines which 
have their corporate domiciles elsewhere but which occasionally operate 
in Louisiana waters. In eleven suits, four barge lines had sought re- 
funds totaling $75,816.90 in ad valorum taxes paid under protest for the 
years 1944 and 1945. The water carrier plaintiffs were Coyle Lines, 
Mississippi Valley Barge Line, and American Barge Line, all Delaware 
Corporations, and Union Barge Line, a Pennsylvania corporation. 

Judge Elmo P. Lee of the Circuit Court, who wrote the opinion, 
pointed out that none of the water craft of Coyle, American or Missis- 
sippi Valley was ever within the State of Delaware, but that equipment 
of Union did operate within Pennsylvania. 

The decision of the lower court, which had held the taxes illegal 
in toto, was reversed to the extent that barges of Coyle based in Louisi- 
ana are subject to taxation by that State. 





Proposed Sale of Federal Barge Lines 


On March 23, the House Committee on Interstate and Foreign Com- 
merce held further hearings on HR 5318 and HR 5476, proposed Bills 
to expedite sale of the Federal Barge Lines to private interests (see 
JOURNAL, March issue, page 497). This further hearing was primarily 
for the purpose of hearing testimony of representatives of two prospect- 
ive purchasers. 

Theodore Brent, President of the Mississippi Shipping Company, 
and Chairman of the Committee for Private Operation of the Federal 
Barge Lines, which arranged the incorporation of Federal Barge Lines, 
Ine. for the purpose of acquiring the Mississippi division, testified in 
favor of HR 5318 primarily because it would permit sale of the Barge 
Lines properties on credit. He testified that in his opinion it would not 
be possible to make a cash sale, and that the enactment of HR 5476 would 
result in the disintegration of the Line. 

Hugh Parker, President of Warrior and Gulf Navigation Co., a 
subsidiary of United States Steel Corporation operating as a contract 
earrier by water on the Warrior River and Gulf Intracoastal Waterway, 
President of Birmingham Southern Railroad, another Steel Corporation 
subsidiary, and Vice President and General Manager of the Warrier 
River Terminal Co., the railroad subsidiary of the Inland Waterways 
Corporation, described the heavy capital expenditures which wou!d be 
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required for rehabilitation of the Terminal Co. and the Warrior River 
division of the Barge Line. He stated that the Warrior and Gulf Navi- 
gation Co. has been suggested as the logical purchaser of the Warrior 
division, and that if the proposed legislation is enacted that Company 
will make the studies necessary to determine whether the advantages 
that would accrue from such purchase would offset the assumption of 
water line losses and the obligation of making those large expenditures. 

Harry Trustin, City Commissioner of Omaha, urged that the Federal 
Barge Lines be permitted to continue operations on the Missouri River 
until such time as privately owned carriers would guarantee to provide 
similar service. 

The Annual Report of the Inland Waterways Corporation for the 
fseal year ending June 30, 1947, recently released, states that the Corpo- 
ration and its subsidiary, the Warrior River Terminal Co., had a consoli- 
dated net operating deficit for that period of $2,091,808.49. Total reve- 
nue freight transported in the Corporation’s barges in the fiscal year 
1947 was 1,953,862 tons. The consolidated general balance sheet of the 
Corporation and its subsidiary showed an accumulated deficit of $8,094,- 
191 as of June 30, 1947. 

In the meantime, Senator Overton, of Louisiana, who opposes the 
sale of the Line, has introduced a Bill (S. 2296) which would amend the 
Inland Waterways Corporation Act by increasing the capital stock of 
the Corporation to $33,000,000, and authorizing an appropriation of 
18,000,000 for the purpose of increasing the capitalization to that ex- 
tent. 





Seaway Resolution Recommitted 


8. J. Res. 111, the St. Lawrence Seaway resolution, was recommitted 
to the Senate Commitee on Foreign Relations on motion of Senator 
Smith of New Jersey. He proposed that there be made ‘‘a further and 
more complete report on the whole project,’’ including detailed esti- 
mates of cost and traffic. 





Funds for River and Harbor Projects 


H. R. 5524, appropriating funds for civil functions of the Depart- 
ment of the Army, as recently passed by the House of Representatives, 
would provide $75,304,300 for 61 river and harbor projects, and $306,- 
237,000 for 183 flood control projects. 

The budget estimate for new work for rivers and harbors amounted 
to $193,717,000. The House Committee reduced that sum by $41,885,- 
700, to $151,831,300. 

During consideration of the Bill, the House rejected an amendment 
proposed by Congressman Rankin, of Mississippi, which would have 
provided for the Tennessee-Tombigbee project $1,500,000 which had been 
recommended by the Budget, but eliminated by the Committee on Ap- 
propriations. 
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Ship Sale and Charter Provisions of ERP Deleted 


As originally proposed, the European Recovery Program contem. 
plated sale of two hundred and charter of three hundred war-built vessels 
to participating nations, for operation under foreign flag in the move. 
ment of ERP cargoes. Committee action eliminated the sale provision, 
but retained the charter authority. The latter was stricken by action on 
the floor of the Senate and House. Also, there was inserted in the law 
as finally enacted a provision that at least 50 percent of ERP cargoes 
must be carried in American-flag vessels if they are available. 





New Publication on Inland Waterway Transportation 


The American Waterways Operators, Inc., national association of 
carriers on the inland waters of the United States, has published an 
interesting and informative brochure entitled ‘‘Inland Waterway Trans 
portation In America.’’ In addition to the text, there are numerous 
large photographs of equipment and operations, and a two-page map of 
the commercially navigable inland waterways of the nation. 

Copies of the brochure may be obtained without cost upon request 


to the American Waterways Operators, Inc., 1319 F. Street, N. W., 
Washington 4, D. C. 








Recent Court Decisions 
By Warren H. WacGner, Editor 


Refusal to switch livestock to one packer’s siding while contemporaneously providing 
such service to competitors, violates sections 1(6), 1(9), and 3(1) of the Act, 
notwithstanding prohibition against use of segment of railroad track for that 
purpose by contract with owner of that segment of track. 


United States, et al. v. Baltimore & O. R. R. Co., et al., 92 Law. ed. Adv. 
Ops. 485. 


On March 8, 1948, the Supreme Court sustained the Commission’s 
report and order in No. 28714, Swift & Co. v. B. & O. R. Co., 266 I. C. C. 
55, wherein the Commission held that the refusal of the defendants to 
deliver to the sidetrack of Swift & Company at Cleveland, Ohio, live- 
stock shipments consigned thereto, while contemporaneously providing 
such service to Swift’s competitors, violated Sections 1(6), 1(9), and 
3(1) of the Interstate Commerce Act. From an adverse decision of the 
lower court, 71 F. Supp. 499, an appeal was taken to the Supreme Court 
which reversed the lower court and sustained the Commission’s order. 

Quoting rather lengthily from the decision : 


This case is properly here on appeal from a District Court decree 
enjoining enforcement of a cease and desist order of the Interstate Com- 
merce Commission. 28 U. 8. C. § 345; 71 F. Supp. 499. The order 
enjoined required the five railroad appellees to abstain from refusing to 
deliver interstate shipments of livestock to the sidetrack of Swift & Com- 
pany’s packing plant at Cleveland, Ohio, and to establish tariffs for 
such deliveries. Swift’s sidetrack has only one connection with a rail- 
road. That connection is with the main line of the New York Central 
by way of a spur track, known as ‘‘Spur No. 245,’’ operated by that 
railroad. One end of this spur owned by the New York Central con- 
nects with its main line; the other end of the spur, also owned by the 
railroad, connects with Swift’s sidetrack and with other private side- 
tracks. A 1619-foot middle segment of the spur, known as ‘‘Track 
1619,’’ is owned by the Cleveland Union Stock Yards Company. Under 
the terms of a trackage agreement with Stock Yards, New York Central 
uses Track 1619 for deliveries to Swift’s sidetrack and other private 
sidetracks connected with Spur No. 245. Thus all interstate railroad 
shipments to Swift’s siding and to others similarly located can be made 
only over the segment of track owned by Stock Yards. Because of its 
interest in Track 1619, Stock Yards was made a party to the proceedings 
before the Commission and was included in its cease and desist order 
along with the railroads.2 So long as Stock Yards continues to own 





2 Appellees argue that Stock Yards was improperly made a party and that the 
mmission was without power to include Stock Yards in its cease and desist order. 
We think § 2 of the Elkins Act, 32 Stat. 848, 49 U. S. C: § 42, justified the Com- 
mission’s action and find no merit to the contention that we should by interpreta- 
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Track 1619, delivery of livestock and other freight by New York Central 
to Swift and others similarly located depends upon whether and to 
what extent Stock Yards will grant or has granted New York Central a 
right to operate over Track 1619. This present case involves the ques. 
tion of whether the railroads, and particularly New York Central, in 
making deliveries of livestock over Track 1619 to Swift’s sidetrack must 
comply with certain conditions imposed by Stock Yards in its present 
agreement with New York Central. 

saaiin The old 1924 agreement had unconditionally granted ‘‘Rail- 
road, the free and uninterrupted use of any and all tracks ....’’ The 
1935 modified agreement also granted New York Central ‘‘the free and 
uninterrupted use,’’ of Stock Yards’ tracks but added, ‘‘except for 
competitive traffic a charge for which use shall be the subject of a 
separate agreement.”’ 

After this 1935 restrictive modification Stock Yards demanded that 
the railroad adopt one of two courses with regard to livestock, which the 
parties agreed was the ‘‘competitive traffic’’ the modified agreement was 
designed to suppress. The railroad must either stop carrying livestock 
over Track 1619 to Swift and other packers, or pay Stock Yards, for use 
of Track 1619 in carrying livestock to these packers, amounts equivalent 
to fees Stock Yards would have collected had the livestock consigned to 
them been unloaded and delivered in the yard. This amount was con- 
sidered exorbitant by New York Central and the other railroads for whom 
New York Central performed switching charges, and they therefore re- 
fused to pay it. The result was that in 1938 the railroads ceased de- 
livering livestock to the sidings of Swift and other packers served by 
Spur No. 245,° although they have under agreement with Stock Yards 
continued to use the spur for delivery of all other kinds of commodity 
shipments to these sidings. Swift demanded that the railroads deliver 
livestock to its siding, and in 1941 filed a complaint with the Interstate 
Commerce Commission upon their refusal to make deliveries. 

After notice and hearing the Commission concluded that the rail- 
road’s refusal to carry livestock to Swift violated several provisions of 
the Interstate Commerce Act. It was found to violate § 3(1) because of 
the discrimination against a single commodity, livestock, and because 
New York Central’s deliveries of livestock to the side-tracks of some of 





tion restrict that section’s broad language authorizing inclusion as parties of “all 
persons interested in or affected by the rate, regulation or practice under considera- 
tion” by the Commission or by a court, and which provides that; decrees may be 
made with reference to such additional parties to the same extent as though they 
were carriers. 

3 |n 1938 New York Central ceased to switch livestock carloads of other carriers 
over Spur No. 245 to Swift’s siding, and it canceled its tariffs for this service. Since 
that time there has been no specific tariff authority for movement of livestock to 
Swift’s siding when shipped to Cleveland over lines other than the New York Central. 
Aithough New York Central has never canceled its tariff for livestock shipments to 
Swift’s Cleveland siding from points of origin on its own lines, it has delivered all 
livestock consigned to Swift's siding to Stock Yards since 1938. Swift has been forced 


to pay charges to Stock Yards to obtain possession of livestock unloaded at the 
yards, 
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Gwift’s nearby competitors, whose sidings were served without using 
Track 1619, subjected Swift to undue prejudice and gave those competi- 
tors an undue preference. The Commission also found that the failure 
to deliver under the circumstances shown was a violation of § 1 (6) 
which forbids unreasonable practices affecting the manner and method 
of delivering freight, and also a violation of § 1 (9) which requires rail- 
rads to operate switch connections with private side tracks without 
discrimination under such conditions as the Commission found to exist 
here. 

The Commission’s findings of fact are not challenged. There can 
be no doubt that those facts found would constitute a violation of the 
sections referred to if Spur No. 245 were wholly owned by the railroad. 
Qwnership of Track 1619 by Stock Yards and its objection to livestock 
deliveries is, in fact, the only reason suggested for the railroads’ failure 
to deliver shipments of livestock to Swift as they do to neighboring 
packers, and for their failure to provide switching connections for live- 
stock shipments. From what has been said our question is this: Can 
the nonearrier owner of a segment of railroad track who contracts for an 
interstate railroad’s use of the segment as part of its line reserve a 
right to regulate the type of commodities that the railroad may transport 
over the segment, or would such a reservation be invalid under the In- 
terstate Commerce Act? 

The Interstate Commerce Act is one of the most comprehensive 
regulatory plans that Congress has ever undertaken. The first Act, and 
all amendments to it, have aimed at wiping out discriminations of all 
types, New York v. United States, 331 U. S. 284, 296, and language of 
the broadest scope has been used to accomplish all the purposes of the 
Act. United States v. Pennsylvania R. Co., 323 U. S. 612, 616. It 
would be strange had this legislation left a way open whereby carriers 
could engage in discriminations merely by entering into contracts for 
the use of trackage. In fact this Court has long recognized that the 
purpose of Congress to prevent certain types of discriminations and 
prejudicial practices could not be frustrated by contracts, even though 
the contracts were executed before enactment of the legislation. See 
Philadelphia, Balt. & Wash. R. Co. v. Schubert, 224 U. 8. 603, 613-614; 
Louisville & Nashville R. Co. v. Mottley, 219 U. S. 467, 483, 485-86. 

We think the provisions of the Interstate Commerce Act plainly 
empowered the Commission to enter this order against the discrimina- 
tory practices found, despite ownership of Track 1619 by Stock Yards. 
Section 1 (1) (a) makes the Interstate Commerce Act applicable to com- 
mon carriers ‘‘ wholly by railroad.’’ Section 1 (3) (a) defines the term 
“railroad’’ as including ‘‘all the road in use by any common carrier 
operating a railroad, whether owned or operated under a contract, agree- 
ment, or lease, and also all switches, spurs, tracks. .’ As one of 
the many other indications that Congress did not intend its railroad 
regulatory provisions to depend on who had legal title to transporta- 
tion instrumentalities, § 1 (3) (a) also provides that the word ‘‘trans- 
portation’’ as used in the Act shall broadly include ‘‘ locomotives 
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and all instrumentalities and facilities of shipment or carriage, irrespec- 
tive of ownership or of any contract, express or implied, for the use 
thereof ...’’ It is true, as appellees argue, that the above language 
of § 1 (3) (a) is definitional only. Ellis v. Interstate Commerce 
Comm’n, 237 U. S. 434. But it is also true that these definitions by 
their unambiguous language, make all trackage ‘‘in use by any common 
earrier’’ subject to the regulatory provisions of the Act, even though 
not owned by the carrier, but only used by it under a contract or agree- 
ment. Thus Track 1619, though owned by Stock Yards, was subject to 
the Act because of its use by the New York Central under trackage 
agreements. 

It is just as prejudicial to shippers and the public for a railroad 
that uses a portion of track under lease or contract to discriminate, as 
it is for the discrimination to be inflicted by a railroad that owns its 
entire track. Practically the only argument suggested to justify dis- 
criminatory practices under the circumstances here is that an owner 
has a right to let others use his land subject to whatsoever conditions 
the owner chooses to impose. It is even argued that to construe the 
Interstate Commerce Act as limiting that right would result in depriving 
an owner of his property without due process of law. But no such 
broad generalization can be accepted. Property can be used even by 
its owner only in accordance with law, and conditions its owner places 
on its use by another are subject to like limitations. Of course it does 
not deprive an owner of his property without due process of law to 
deny him the right to enforce conditions upon its use which conflict with 
the power of Congress to regulate railroads so as to secure equality of 
treatment of those whom the railroads serve. 

Here Congress under its constitutional authority has provided that 
no railroad shall engage in certain types of discriminatory conduct in 
violation of three provisions of the Act. The Commission found that 
discriminatory conduct here. The excuse offered by the railroads is that 
the owner of Track 1619 required them to do the prohibited things. 
But the command of Congress against discrimination cannot be subor- 
dinated to the command of a track owner that a railroad using the track 
practice discrimination. 

We hold that the Commission’s order was authorized by statute and 
that it does not deprive Stock Yards of its property without due process 
of law. In doing so we do not pass upon any questions in relation to 
the dedication of Track 1619 to railroad use. Neither do we decide 
what are the relative financial rights of Stock Yards and New York 
Central under their contracts, nor whether Stock Yards can cancel 
the contract with New York Central, nor what would be the duty 
of New York Central should Stock Yards attempt to terminate its right 
to use Track 1619. We only hold that Stock Yards’ ownership of 
Track 1619 does not vest it with power to compel the railroads to 
operate in a way which violates the Interstate Commerce Act. 

The Commission’s order is valid and should be enforced. 


Mr. Justice Burton, dissented. 

















APRIL, 1948 634 





—_ 


Period of limitations in transit case. 
Arkansas Oak Flooring Co. v. Lowisiana A. Ry. Co., 16 L. W. 2416. 


On February 20, 1948, the Cireuit Court of Appeals decided this 
proceeding involving the question of when the statute of limitations 
begins to run on transit shipments. 

The Report of this decision reads as follows: 


Railroad’s cause of action for recovery of local rate on rough 
lumber delivered under lower transit rate, subject to condition that 
finished product be reshipped within 12 months, accrued upon 
shipper’s failure to reship by end of 12-month period, since provi- 
sion of Interstate Commerce Act that cause of action accrues upon 
delivery of property by carrier is not applicable to shipment 
delivered under transit rate. 

Section 16(3) (a) of the Act provides that actions under the 
statute shall be brought within two years from the time the action 
accrues, while Section 16(3) (e) states that the cause of action in 
respect of a shipment of property shall be deemed to accrued ‘‘upon 
delivery or tender of delivery thereof by the carrier and not after.’’ 
The action herein was brought more than two years after the 
delivery of the rough lumber, but less than two years after the 
close of the 12-month period in which the shipper was to reship 
the finished product. 

In Henwood v. McCallum, 167, S. W. 2d 982, it was determined 
that under a transit tariff ‘‘delivery’’ must be held to refer to 
delivery not of the rough but of the finished product, or, if there 
is a failure of such delivery, the time when the higher local rate 
became due and the cause of action for it accrued. The railroad 
herein could not have sued for the local rate until 12 months after 
delivery of the shipment, nor could it have sued then unless the 
shipper had failed to comply with the condition in the transit 
tariff. 

[Text] ‘‘We think that the right result was reached in the 
Henwood case, but we are not satisfied with the reasons there given. 
We do not agree with the statement there made that ‘delivery’ as 
used in See. 16(3) (e) could and should be read as applying to the 
contemplated second, instead of the first, delivery, and thereby 
the statute made to square with the in transit tariff involved in 
Henwood’s case and here. We believe that the proper disposition 
of this case is to hold: that the dominant intent of the statute as a 
whole is to afford two years for suit after the right of action has 
accrued; that [railroad’s] right to sue on the causes of action 
asserted here had not in fact acerued on the delivery of the ship- 
ment; that Sec. 16(a) has, therefore, no application to a shipment 
of this kind; and that the case must be decided by determining, 
under Subd. (a), whether the suit was in fact brought within two 
years after the cause of action, that is the right to sue, had in fact 
and in law accrued. We think it was so brought.’’ 











Meetings of Regional Chapters 


District No. 1 Chapter 


Howard M. Waybright, President, 250 Stuart Street. Boston, Mass. 
achusetts. 


Baltimore Chapter 


Mr. W. F. King, Chairman, T. M., Baltimore Porcelain Stee! Cor. 
poration, P. O. Box 928, Baltimore 3, Maryland. 

Members of the National Association are cordially invited to attend 
any of the regular dinners or meetings of the Baltimore Chapter. 


Chicago Chapter 


Lee J. Quasey, Chairman, National Live Stock Producers As. 
sociation, 1389 North Clark Street, Chicago 2, Illinois. 

Meets: 12.15 P. M. First Friday of each month at the Traffie Club 
Rooms of the Palmer House, Chicago. 


Denver Chapter 


Wm. W. Anderson, Chairman, The Dorr Company. 824 Cooper 
Building. Denver 2, Colorado. 


District of Columbia Chapter 


Roland Rice, Chairman, Ass’t Gen’! Counsel, Association of Ameri- 
ean Railroads, Transportation Building, Washington 6, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10.30 of the day of 
the luncheon so that reservation can be made. 


Michigan Chapter 


Harold Z. Frederick, Chairman, R. C. Mahon Company, 8650 Mt. 
Elliott Avenue, Detroit 11, Michigan. 


N. B.: Members within each of the several districts may at their own expense with 
the approval of the vice-president of the district, organize and maintain district and 
local chapters which may send delegates to annual or other meetings of the Associa- 
tion. Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to mmbership in 
any chapter. (Constitution—section 5, Article IV.) 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, JouRNAL.) 
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Kansas City, Missouri, Chapter 


H. L. Ryan, President, T.M., Ash Grove Lime & Cement Company, 
1110 Fairfax Building, Kansas City, Missouri. 

Meets: Board of Directors Room, Kansas City Chamber of Com- 
merce. The meetings are to be held in the evening and are monthly. 


St. Louis, Missouri, Chapter 


George W. Holmes, Chairman, 20th Floor, Missouri Pacific Building. 
St. Louis 3, Missouri. 
Meets: Third Friday of each month at 12:15 P. M., at the Mark 


Twain Hotel. Out of town members are cordially invited to attend the 


luncheon and meeting. 


Metropolitan New York Chapter 


Robert A. Cooke, Chairman, Manager, Traffic Department, American 
Newspaper Publishers Association, 370 Lexington Avenue, New York, 
N. Y. 

Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month 7:30 P. M., except July and August. 


Ninth District Chapter 


F. V. Caesar, President, 1119 Flour Exchange, Minneapolis 15, 
Minnesota. 
Meets: 6:00 P. M. Secon’ Tuesday of each month, Y. M. C. A.. 
Minneapolis, Minn. 
Philadelphia Chapter 
G. Lloyd Wilson, Chairman, 203 Logan Hall, University of Penn- 
sylvania, Philadelphia, Pennsylvania. 


Pittsburgh Chapter 


V. Henry McLean, Chairman, A.G.F.A., The Pennsylvania Railroad, 
810 Pennsylvania Station. Pittsburgh 22, Pennsylvania. 

Meets: 7:30 P. M. Last Monday of each month. Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 


L. N. Bradshaw, Chairman, Public Utilities Commission of Califor- 
nia, State Building, Civic Center, San Francisco 2, California. 

Meets: Commercial Club, San Francisco, California—last Monday 
of each month. 

A cordial invitation is extended to members of other Chapters and 
of the national association to attend meetings. 


Southern California Chapter 


L. H. Stewart, Chairman, 354 South Spring St., Los Angeles, 
California. 





I. C. C. PRACTITIONERS’ JOURNAL 





CHAPTER NEWS 


District No. 1 


On March 25th a meeting of the Chapter was held at Hampshire 
House in Boston. 

Members and guests listened to a very interesting talk by Mr. Ralph 
H. Cahouet on the Administrative Procedure Act. 





Baltimore 


The March 25th meeting of the Chapter was held at eight o’clock 
in the Baltimore Association of Commerce Building. The Jurisdiction 
of the Interstate Commerce Commission With Respect to Water Carriers 
was the topic of discussion for the evening. 





Chicago 


Members and guests present at the meeting of the Chicago Chapter, 
which was held in the rooms of the Traffic Club of Chicago at noon on 
March 5th, heard Mr. C. R. Hillyer, attorney-at-law, talk on pending 
transportation legislation, 8. 1812 ete. Mr. Hillyer’s speech is printed 
elsewhere in this issue of the Journal under the title ‘‘An Independent 
Commission.’’ 

Mr. A. J. Christiansen, Secretary of the Northern Illinois Coal 
Trade Association spoke on ‘‘The Findings of the Federal Power Com- 
mission in the Natural Gas Investigation, and the Natural Gas Indus- 
try,’’ at the April 2nd meeting. 





Metropolitan New York 


Mr. J. Edgar McDonald, member of the Legal Department of the 
New York Central Railroad, spoke at the March 16th meeting of the 
Chapter. His subject was ‘‘Some Post War Transportation Problems.” 
Later Mr. McDonald answered questions by members and discussed 
problems relative to transportation matters. 





Ninth District 


At its meeting on March 9th, officers and members of the executive 
committee were elected for the 1948-49 fiscal year. The list of these 
officers appears at pages 521-2 of the March Journal. 

Annual reports of officers and committee chairmen were presented. 
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Pittsburgh 


The March meeting of the Chapter was held in the Traffic Club 
Rooms in the William Penn Hotel on Monday, the 22nd. 

Reports of the various Committees were received. Chairman Paul 
J. Schweibinz announced that arrangements have been made to hold 
the Annual Golf Tournament and Dinner on Thursday, June 3, at the 
Highland Country Club. 

The Legislative Committee proposed that H. R. 2657 should be 
opposed further; also that S. 1812 and H. R. 4595 should be opposed 
since the passage of these bills would hamper the free views now enjoyed 
by the I. C. C. and its staff. It was felt that the Commission should 
continue to be directly responsible to Congress. 





List of New Members * 


Murray H. Barnes, (A) New England 
Building, Rm. 203, Topeka, Kansas. 
Walter N. Bieneman, (A) 2280 Penobscot 

Building, Detroit 26, Michigan. 
Franklin S. Fitch, (A) 514 Louisville 
Trust Building, Louisville 2, Kentucky. 
Richard J. Flannery, (B) 805 Boatmens 
Bank Building, St. Louis 2, Missouri. 
Walter A. Harris, (A) 914 Persons Build- 
ing, Macon, Georgia. 
Joseph C. Healy, (A) 113 East 6th Street, 
Covington, Kentucky. 


* Elected to membership March, 1948. 


Roy Paul, (A) 120% North Third Ave 
nue, Durant, Oklahoma. 

Wayne K. Ramsay, Jr., (A) 1200 Green- 
leaf Building, Jacksonville 1, Florida. 

Harry E. Seel, G.T.M., (B) Olin Indus- 
tries, Inc., East Alton, Illinois. 

S. Arthur Stern, (A) 17 Academy Street, 
Newark 2, New Jersey. 

Randall Swanberg, (A) 529 Ford Build- 
ing, Great Falls, Montana. 

Joseph M. Wyatt, (A) 501 Keyser Build- 
ing, Baltimore 2, Maryland. 





